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A CRITIQUE OF THE CHOICE-OF-LAW PROBLEM 


R the commentator on the conflict of laws, it is an article of 

faith, attested by works if not avowed in words, that its proper 
study will disclose rules or principles which, like the hazel wand of 
the diviner, will indicate the “ appropriate ” jurisdictions whose 
laws are to determine those controversies that, in one way or an- 
other, have failed to respect state lines. But what that “ proper 
study ” may be has long been matter for dispute, and the meth- 
ods championed by the disputants have produced fruits so diverse 
that pragmatic appraisal is impossible. Moreover, as the quest 
for jurisdiction-selecting rules continues, there steals upon one 
who finds his zeal flagging before this diversity the suspicion that 
perhaps it points not to the need for the task but to the futility of 
its doing. A suspicion so subversive will not easily down. Doubt 
breeds inquiry, and inquiry is the mother of monographs. 


I 


To students of the conflict of laws, Dicey’s dichotomy wherein 
he opposes the “ theoretical” to the “ positive” method is fa- 
miliar. In his hand, the distinction seems to depend on nothing 
more significant than the relative proportions of “ ought” and 
“is ” in the blend of both that is characteristic of legal thought in 
this and every other field of law.t_ That dichotomy, as employed 


1 Dicey describes as “ two common characteristics” of devotees of the “ theo- 
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by Cook and Lorenzen, gains sharpness. The theoretical method 
becomes a survival of scholasticism; the positive method is iden- 
tified with experimental science.? To the distrust of deductions 
from “ self-evident principles of right ” and the need for constant 
reference to the decisions of the courts, stressed by Dicey, there 
is added Professor Cook’s determination “ to adopt the procedure 
which has proved so fruitful in other fields of science, viz., to 
observe concrete phenomena first and to form generalizations 
afterwards ”’.* And Professor Lorenzen has asserted, “ The cor- 


retical ” method the views (1) that rules for choice of law constitute “ in some sense 
‘a common law’ tacitly adopted by all civilized nations ”, from which “ deviations 
ought to be avoided ”, and (2) that “the object of a writer on the conflict of laws 
is to discover the principles which either do or should determine this common law 
of Europe”. Dicey, Conriict or Laws (5th ed. 1932) 11. However, it is con- 
ceded that their method “is normally based upon careful investigation into the 
rules as to the conflict of laws which in fact prevail in given countries”. Jd. at 13. 
(This concession was not made until the fourth edition of his work, and its author- 
ship remains uncertain. See note 53, infra.) : 

The writers of the “ positive ” school “ make it the object of their labors to ascer- 
tain what is the law of a given country with regard to the extra-territorial recogni- 
tion of rights. . . . When they have done this, they may proceed to formulate the 
fundamental principles on which the rules in question avowedly or tacitly rests ”. 
Id. at 13-14. 

2 Professor Cook notes the distinction in the physical sciences between “ the de- 
ductive method of ascertaining truth ” and “the inductive method of modern sci- 
ence” to which the former has given way and observes that Dicey’s theoretical and 
positive methods “ correspond exactly to the two methods” whose rivalry in the 
physical sciences he describes. Cook, The Logical and Legal Bases of the Conflict 
of Laws (1924) 33 Yate L. J. 457-58. Lorenzen, too, identifies the theoretical 
method with that of a priori deduction. Lorenzen, Territoriality, Public Policy and 
the Conflict of Laws (1924) 33 YALE L. J. 736. 

Neither Professor Cook nor Professor Lorenzen have remained content with the 
narrow role allotted by Dicey to the positivists. See, e.g., Cook “ Substance” and 
“ Procedure” in the Conflict of Laws (1933) 42 YALE L. J. 333; Lorenzen, Validity 
and Effects of Contracts in the Conflict of Laws (1921) 30 YALE L. J. 655, 672 
(where the author concedes in regard to a proposal made by him, “ no case has gone 
quite so far as this”). Nor do they repudiate the virtue which Dicey ascribes, at 
p. 13, to the theoretical method, namely, the belief “that the choice of one system 
of law rather than of another for the decision of a particular case is dictated by 
reasons of logic, of convenience, or of justice”. Cf. Cook, The Logical and Legal 
Bases of the Conflict of Laws, supra, at 486 et seq.; Lorenzen, Territoriality, Public 
Policy, and the Conflict of Laws, supra, at 748. 

8 Cook, The Logical and Legal Bases of the Conflict of Laws (1924) 33 YALE 
L. J. 457, 460. The “concrete phenomena” chosen for observation are “ what 
[the] courts have done, rather than . . . the description they have given of the 
reasons for their action”. Ibid. 
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rect mode of approach to this subject would strip it of all fictions 
and deal with all phenomena a posteriori ”’.* 

The immediate contributions attributable to these resolutions 
to be positive have thus far been negative, but they are important 
nonetheless. The notion that the law applicable to a given con- 
troversy might be deduced from principles of the territoriality of 
law, embodied in the common law, was the first point of attack. 
Both Professor Cook and Professor Lorenzen, heeding Dicey’s 
admonition to look to the cases, found that American and English 
were not consistently consonant with any such principles. Their 
conclusion, reached with evident satisfaction, was that no such 
principles existed in the common law.’ The second point of 
attack was the “vested rights” theory which had been re- 
garded as essential to explain the paradoxical apparition of a ter- 
ritorially-limited rule of law in a foreign forum. Proceeding from 
the assumptions that “law ” is a prophecy of what courts will do 
and that “rights” are hypostases of that prophecy, Professor 
Cook demonstrated ° that courts in conflicts cases were not en- 
gaged “in the recognition and enforcement of foreign created 
rights ”,’ the conception of their function basic to that explana- 
tion. Professor Cook’s conclusion was, of course, no sounder than 
those assumptions,* but the wide acceptance that they enjoy to- 
day has served to establish his position firmly as the view of at 
least a substantial minority. Indeed, one may now wonder how 
any juristic construct such as “right ” could have been accepted 


4 Lorenzen, Territoriality, Public Policy, and the Conflict of Laws (1924) 33 
YVAte L. J. 736, 748. 

5 Cook, supra note 3, at 484; Lorenzen, supra note 4, at 743. In a recent article, 
Professor Cook subjects Story’s propositions as to the territorial limitations of law 
to analytical scrutiny, demonstrating that if Story meant what it seems reasonably 
clear he did not mean, then he would have been still more clearly wrong. See Cook, 
The Jurisdiction of Sovereign States and The Conflict of Laws (1931) 31 CoL. 
L. REv. 369. 

6 Cook, supra note 3. 

7 Beale, Summary of the Conflict of Laws in 3 Cases ON THE ConFLIcT oF Laws 
(1902) sor. Cf. Dicey’s reference to the conflicts of laws as “the part of the law 
of England which regulates the extra-territorial recognition of rights”. Dicey, 
ConFiict oF Laws 14. 

8 Professor de Sloovére has attacked their utility in the conflict of laws. See 
de Sloovére, The Local Law Theory and Its Implications in the Conflict of Laws 
(1928) 41 Harv. L. Rev. 421. 
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as fundamental in the explanation of any important aspect of ju- 
dicial activity.° 

The refusal to recognize as binding the limitations which the 
territorial theory and its corollary had fastened upon those impor- 
tant problems in the conflict of laws designated by the phrase, 
“ choice of law”’,’® effected their emancipation from deductive 
methodology. Indeed, in the eight years which have followed the 
publication of the articles in which these views were voiced, scep- 
ticism as to the fruitfulness of all deductive methodologies has 
become endemic among American legal scholars. One would, ac- 
cordingly, have anticipated that this freedom would have been 
used to considerable advantage by scholars in this branch of con- 
flicts. Generally speaking, such has not been the case. This is 
in part attributable to the fact that the lines of conduct out of 
which springs the litigation presenting this problem are not well 
defined. The opportunity for any form of institutional approach 
to a question which owes its existence to the accidental interpo- 
sition of state lines and to the equally accidental differences in 
state laws is definitely limited. There is, however, another ob- 
stacle to the profitable employment of the positive method which 
is not inherent in the subject but which is a heritage of the — 
retical method, deriving as much from the “ vested rights ” 
from the territorial theory. It is with that obstacle that this 
article is concerned. 


II 


A change in methodology invites a re-inspection of the problem 
to be attacked, for the formulation of a problem is likely to be as 
much the product of an approach as the approach is the product 
of the problem. A positive methodology applied to a problem 
which for it, at least, is false will not yield a fair return; and the 


® The elliptical nature of the term is too frequently forgotten in doctrinal dis- 
course. Its usefulness for descriptive purposes does not justify resort to it in ex- 
planation of that which it describes. 

10 The problem of defining in a phrase the fact situations presenting choice-of- 
law problems is insuperable, since what the operative facts are depend on the rules 
for choice of law adopted. Until these rules are definitely ascertained, who can be 
sure that a given case is wholly “domestic”? An alternative approach is the 
procedural. This again is not susceptible of succinct statement in view of the 
variety of methods by which the question as to the appropriate law may be raised. 


} 
a 
f 
q 
q 
4 
| 
| 
q 
q 


1933] THE CHOICE-OF-LAW PROBLEM 177 


situation disclosed by the state of authority in cases involving a 
choice of laws is symptomatic of a false problem. 

Where a problem which courts have set themselves is false, one 
of two results is inevitable. The courts may adhere consistently 
to a broad principle beneath the shelter of which a variety of re- 
sults will be concealed, or they may take refuge in a diversity of 
doctrines.** Whether in either event the decisions themselves may 
be subsumed under some inarticulate premises is another matter. 
Complete optimism on this count would point the superfluity of 
much legal study. Since the courts will usually escape the check 
of criticism directed to these premises, one is justified, perhaps, in 
suspecting the worst. We have been too ready, I suggest, to trade 
the dogma of the automatic and inflexible rule for the myth of the 
rule freely and deliberately manipulated by the courts. 

In American conflicts cases, the alternative of diversity in doc- 
trines has probably been resorted to the more frequently. This is 
in part due to the coincidence of the development of the federal 
union with the rapid expansion of international and interstate 
trade. These events brought to the courts an influx of conflicts 
cases for which adequate authority did not exist. Story’s treatise, 
designed to meet this need, brought to their attention the works 
of Continental jurists, adepts of the theoretical method, from 
whose writings Story had selected those views most consonant with 
his own. But no embargo could be laid on future imports, and 
when, subsequently, the hard pragmatism of common law juris- 
prudence could not be reconciled to the result dictated by one of 
Story’s principles, another doctrine was ready to the judge’s hand. 
Rules proliferated, each fashionably tagged with its appropriate 
Latin phrase. Lex loci contractus, lex loci solutionis, lex rei sitae, 
locus regit actum, mobilia sequuntur personam,— each phrase 
bears testimony to our common law judges’ dalliance with civilian 
doctrine. 

All this is an old story. More significant is the fact that the 
conditions of whose origin it offers some explanation have per- 
sisted to the present time. Lines of decision have hardened here 
and there, but the article on a conflict of laws topic which does 
not deplore a current “ confusion of authority ” is still a rarity. 


11 Cf, Arnold, Criminal Attempts — The Rise and Fall of an Abstraction (1930) 
40 YALE L. J. 53. 
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And to account for its origin does not explain its continuance. 
That same pragmatism of the common law has effected many 
times before this the absorption of those elements of an alien 
theory which were congenial to it while it rejected the rest. Why 
has a century not worked this result in the conflict of laws? The 
explanation, it is submitted, lies in the nature of the problem 
which a choice of law case is thought to pose. 

When a case arises in which a foreign law is offered in evidence 
or in which the applicability of the law of the forum is denied, a 
court faithful to the conventional approach will turn in search of 
a conflicts of laws rule to determine the jurisdiction whose law 
should govern the question at issue. The conflicts rule indicates 
in which jurisdiction the appropriate law may be found. Assum- 
ing the law offered to be from that jurisdiction, the court will then 
proceed with the case, employing that law as a rule of decision. 
Not until its admission for that purpose does the content of that 
law become material. Both the territorial and the “ vested 
rights ” theories sanctioned its disregard. So long as deduction 
from territorial postulates could indicate only one jurisdiction as a 
source of law in a given case, the content of that law would be 
logically irrelevant. Again, so long as the court was in search of 
a “ foreign-created right ”, it would seek an appropriate jurisdic- 
tion, not an appropriate substantive rule, for metaphorical con- 
sistency demands that the creation or non-creation of rights be 
attributed only to states and not to their legal rules. That rules 
for the determination of the appropriate jurisdiction would ignore 
the content of its law may not be inevitable as a matter of logic; 
actually it has seemed inescapable. 

With the reaction against the restrictions of theory, there has 
come a recognition that considerations of justice and social ex- 
pediency should be, and in many cases have been, the dominant 
determinants of problems in this field. Yet these considerations 
are still harnessed to the old task of devising (or justifying) rules 
for selecting the appropriate jurisdiction whose law should gov- 
ern a given case. Like the forms of action, in Maitland’s telling 
phrase, the territorial and vested rights theories rule us from 
their graves,’* and this dominion is maintained by the problem 
which they have set and with which we have not broken. 


12 It may be objected that this constitutes premature burial. The territorial 
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A willingness to convert the positive methodology to the uses 
of the old problem is evident even in the writings of Professor 
Lorenzen. He concludes an uncompromisingly realistic depiction 
of the court’s task in a “ choice of law” case with this statement: 
“ The general problem is, therefore, always the same: What are 
the demands of justice in the particular situation; what is the 
controlling policy?” But the succeeding sentences suggest that 
he, too, sees the problem in terms of rules for choice of jurisdic- 
tion. 


“ Tf the situation is one admitting of the application of ‘ foreign’ law, 
the choice of the rule to be applied will be determined again in many 
instances by general social or economic considerations. For example, 
if the question relates to capacity, a state may conclude that the prin- 
cipal interest involved is the protection of its citizens or of persons 
domiciled within its territory, wherever they may be. If this be so, it 
will probably say that the lex patriae or the lex domicilii governs ‘ ca- 
pacity ’. On the other hand, it may conclude that its principal interest 
in the matter is the security of local transactions. In this event it will 
say that the lex loci contractus governs capacity ”.1* 


This passage, insofar as it is not merely descriptive of judicial 
practice, may not be-representative of its author’s present views.** 
However, in its acceptance of the conventional formulation of solu- 
tions to choice-of-law problems, it is characteristic of most current 
comment on case law in this field, however restive the commenta- 
tors may be under the limitations which this search for the ap- 
propriate jurisdiction places upon judicial realism. What those 


and vested rights theories seem to constitute the theoretical basis of the American 
Law Institute’s Restatement and are accepted by the author of the most recent 
treatise in the field. See Goopricn, Conrtict or Laws (1927) 11. The figure em- 
ployed above must, therefore, be restricted in its SPREE to those who disavow 
allegiance to these theories. 

18 Lorenzen, supra note 4, at 748. 

14 Thus, in his more recent Tort Liability and the Conflict of Laws (1931) 47 
L. Q. Rev. 483, 490 Professor Lorenzen states: “ Much may be said in favor of 
greater elasticity in the rules of the conflict of laws. Just what the qualifications 
to the lex loci delicti should be it is difficult to say. What is wanted are decisions 
that appeal to one’s sense of justice”. But the obligatio theory remains the villain 
of the piece. Nowhere does he seem to have dealt explicitly with what to me seems 
the insuperable obstacle to their satisfactory formulation, the disregard of the con- 
tent of the law chosen. Cf., however, his proposal with respect to contract cases 
involving conflicts of law, discussed pp. 182-83. 
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limitations are may be made more evident by the use of a hypo- 
thetical case. 

A salesman induces a married lady, not yet 21, in state A to 
order several feet of belles lettres. Her order is received and 
accepted by the publishers at their office in state B, and they 
express the books to her residence in state A. After reading 
through two inches and paying for six, the customer repents of 
her bargain. The publishers sue in state A. The lady pleads 
want of capacity to contract. If the problem is to find a rule to 
determine the law of what state governs capacity to contract, the 
fact that the law of state A is reminiscent of those days when 
husband and wife were one is no more material than the fact that 
the law of state B mirrors the latest views of the National 
Woman’s Party on sex equality before the law. It is equally im- 
material that in state A infants’ protection may, in Professor 
Chafee’s phrase, cause infantile paralysis, while in state B married 
minors are emancipated. The court is seeking a rule which, if it 
already has the pedigree of precedent, may have arisen in a case 
where the competing domestic laws were, with relation to the 
facts of the transaction, the reverse of those now before it. More- 
over, the court must contemplate the use of its decision in the 
instant case as a precedent for the decision of some subsequent 
“capacity ” case which will present still another pattern of local 
laws. Now, however pragmatic the considerations may be which 
move the court in its determination of the rule for choice of law, 
the fact remains that as to this case, and all subsequent cases 
in which that rule will be involved, the court is employing the 
divining rod, or, to use a more modern metaphor to symbolize 
fortuitous selection, it is engaging in a blindfold test. The court 
must blind itself to the content of the law to which its rule or 
principle of selection points and to the result which that law may 
work in the case before it. The conflicts rule having pointed out 
the jurisdiction in which the appropriate law may be found, 
judicial scrutiny of that law, except for the purpose of its applica- 
tion, is henceforth proscribed. 

But the fabric of this blindfold is a legal theory. The court 
will, of course, actually know the provisions of the law proffered 
to it as the appropriate one and may well be familiar with the 
content of the competing laws of other jurisdictions. Perhaps the 
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discipline of authority, where precedent happens to point in a 
single direction, will effect the insulation of this knowledge from 
the process of decision. Devotion to a single theory of choice of 
law may work a similar compartmentation. But where both the 
state of authority and the absence of cherished principles of con- 
flicts theory leave the court relatively free to determine the 
applicability of the foreign law, only a judge in whom the legal 
mind, as defined by Professor Powell,’® has hypertrophied could 
exclude from consideration the consequences of the application of 
the proffered law to the facts of the given case. | 

That this consideration will determine the issue of the case 
cannot be predicted. The court, conscious of its duty to formu- 
late a rule applicable equally to situations where the patterns of 
laws are different, may devise or adopt a rule which in its judg- 
ment will accommodate itself most successfully to those various 
patterns, deploring the while whatever harshness this rule may 
work in the case at bar. Yet it seems more likely that the court’s 
deliberations will disclose a happy coincidence between the dic- 
tates of justice in the instant case and factors decisive of the 
proper conflicts rule. False problems are not likely to lead to 
unsatisfactory results when first they are posed. They are more 
likely to owe their origin to the facile solutions which they afford 
to embarrassing issues. It is only when subsequent cases arise 
that the penalty is exacted. The court faced with a new case in 
which the only variation from its predecessor lies in the pattern of 
local laws may find the rule, which seemed so persuasive once, 
compelling it to a decision repugnant to its sense of justice. And 
this may happen even though the court had employed in the first 
case a methodology as exactingly “ positive ” as the character of 
the problem would permit.’* A “ positive” methodology charged 


15 Professor Arnold, in the article cited in note 11, supra, at 58, quotes from an 
unpublished manuscript of Professor T. R. Powell the following definition: “ If you 
think you can think about something which is attached to something else without 
thinking about what it is attached to, then you have what is called a legal mind ”. 

16 Tt must be remembered also that the opinions of courts are not the only in- 
gredients entering into the composition of legal rules. The opinions of commenta- 
tors as to what decisions “ hold ” are often equally influential, and the commentator 
is not controlled, as are the courts, by the realities of actual controversies which 
must be decided. Recently the New York Court of Appeals decided the first im- 
portant American case squarely posing a problem as to the creation of a living trust 
of personalty. The trust in question offended the law of the settlor’s domicil on 


182 HARVARD LAW REVIEW [Vol. 47 


with ascertaining a rule of law capable of working satisfactory 
results in two cases wherein facts decisive of the judgments 
: reached (the applicable domestic laws) may be diametrically op- 
posed is set an impossible task. 


III 


, There have been a few avenues of escape from this entangle- 
| ment which from time to time have been tried by the courts. 
| Among these are the following: 

1. The conflict of laws rule may itself be couched in terms of 
j a result regarded as proper in litigation of a given sort. The 
{ most familiar example is the rule generally adopted to govern 
{ the choice of a usury law. The decline of the defense of usury 
: in judicial esteem has led many courts to uphold any contract 
alleged to be usurious when it would be valid by the law of any 
jurisdiction to which the transaction was materially related.” It 
has been suggested by Professor Lorenzen that this rule be ex- 


| marital property but was valid under the laws of the forum where the trust estate 
: (securities) was situated at the time of its creation, where the trust was to be ad- 
} ‘ ministered, and whose laws, it seems apparent, were regarded by the parties as ap- 
| plicable. Hutchison v. Ross, 262 N. Y. 381, 187 N. E. 65 (1933). Inan able opinion 
by Lehman, J., far more “ positive” in character than is usually found in 
choice-of-law cases, the court (two judges dubitantibus) held the New York law ap- 
plicable. Considerable attention was devoted in the opinion to the conflicting 
claims of the domicil and the situs, but significance was accorded the parties’ inten- 
tion and the policy of the state, as declared in a statute passed after the transaction 
at issue. I predict, however, that this decision will very generally be taken to con- 
i firm § 315 of the Conflict of Laws Restatement that the law of the situs governs 
the validity of an inter vivos trust of personalty. This simplification will, I believe, 
utterly distort the decision, and it is not difficult to imagine cases where, because of 
the differences in the pattern of laws and “contacts”, its application will work 
| results wholly out of harmony with the spirit which informs the opinion. This 
distortion will be the consequence of the search for a jurisdiction-selecting rule and 
of the premium placed upon certainty in this field, to which Judge Lehman himself 
pays tribute. See 262 N. Y. 381 at 389, 187 N. E. at 68. If the case were con- 
fined to the circumstances which gave rise to it, its significance as the basis of a 
i] rule would be greatly circumscribed. Its significance as an evaluation of the vari- 
i ous factors involved therein would, however, remain, and as such its contribution 
i to the law would be of very considerable value. 

| 17 See Goopricu, ConFriict oF LAws 238. This result is generally attributed to 
the intention of the parties and, therefore, the illustration might be classed with 
i: ordinary cases where the parties’ intention has been adopted as the proper guide in 
j the choice of law. However, where no intent is expressed, the parties are “ pre- 
1 sumed to have chosen the law which will sustain the contract ”. Id. at 238-39. 
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tended wherever the “ intrinsic validity ” of a contract is in ques- 
tion.** This view represents a drastic simplification of the prob- 
lem and places a low appraisal on the significance of the variations 
in domestic laws relating to contracts. Perhaps such an estimate 
is justifiable. In any event, this means of escaping the artificiality 
of conflicts rules will not be available generally *® and is itself 
subject to the qualification implicit in the recognition accorded by 
its sponsor to the doctrine immediately following. 

2. The conflict of laws rule may be disregarded when the for- 
eign law it selects dictates a result repugnant to the public policy 
of the forum.”° In this situation we have a frank discarding of 
the blindfold. There is, however, no disavowal of the choice-of- 
law rule which is preserved for use when the results it produces 
do not run counter to local standards of justice and policy. The 
invocation of the doctrine has been deprecated quite generally.” 


18 Professor Lorenzen formulates his suggestion as follows: “. . . the intrinsic 
validity of contracts should be recognized if the local law of any state with which 
the contract has a substantial connection be satisfied”. Lorenzen, Validity and 
Effect of Contracts in the Conflict of Laws (1921) 30 YALE L. J. 655, 673. 

19 The rule as to usury is not uniformly followed, and Professor Lorenzen con- 
cedes that no case has gone as far as his suggestion. However, the statutes chang- 
ing common law rules seek usually to effectuate a given result, not merely to fur- 
nish a guide for selecting a jurisdiction whose law is unknown. See, e.g., Uniform 
Marriage Evasion Act §1; Uniform Wills Act, Foreign Executed § 1. 

20 A valuable survey of cases involving the public policy of the forum is to be 
found in Note (1933) 33 Cot. L. Rev. 508, in which it is pointed out that resort 
is often had to the public policy doctrine without a determination of the choice-of- 
law problem at issue. Jd. at 513. 

Recourse to the “ public policy ” escape is facilitated by the doctrine of “ com- 
ity ” which competes in judicial opinions with the “ vested-rights ” theory as an 
explanation of the enforcement of a foreign law whose extra-territorial operation is 
denied. The formula, “comity is not a right but a courtesy ”, Ulman, Magill & 
Jordan Woolen Co. v. Magill, 155 Ga. 555, 557, 117 S. E. 657, 658 (1923), is the 
customary prelude to a decision to be discourteous. 

21 A vigorous criticism is to be found in Beach, Uniform Interstate Enforce- 
ment of Vested Rights (1918) 27 Yate L. J. 656, approved by Goopricu, ConFiict 
or Laws 11. Judge Beach over-simplifies the issue by his failure to appreciate the 
difficulties inherent in a determination of what law “ created” the “ vested right ” 
whose unquestioning enforcement he urges. Professor Lorenzen, who would leave . 
some scope for the operation of the doctrine (see Lorenzen, supra note 18, at 673), 
charges that the inordinate indulgence in the public policy doctrine has resulted 
from “the notion that the rules of the Conflict of Laws can be derived from some 
general formula or theory ”. Lorenzen, supra note 4, at 746. With this charge I 
agree in part, but I do not share his optimism that this situation may be remedied 
by devising rules with regard to “ general social or economic considerations” so 
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In certain instances, its employment may be controlled by the 
Supreme Court.”* Its very facility is its most unfortunate trait. 
In its somewhat cavalier dismissal of a foreign law, it dispenses 
with the necessity for close analysis, for an affirmative appraisal 
of the situation upon which judgment must be passed. On the 
Continent efforts have been made to systematize the doctrine of 
public policy, but the variety of circumstances which may evoke 
its use is such that generality in the principle evolved has been 
inescapable.** This opens the door to a practice, familiar enough 
throughout our law, of shifting the focus of inquiry from the 
narrow issue of policy raised by the case at bar to the broad issue 
of determining with respect thereto the limits of the principle. 
Its generality compels resort to other and different cases for aid 
in its definition. . 

3. The conflict of laws rule may refer the court to the intention 
of the parties as a guide to the selection of the appropriate law.** 
Where this intention has been expressed, as is not infrequent in 
contracts when at least one party is regularly engaged in interstate 


long, at least, as the operation of those rules is to select jurisdictions without re- 
gard to the rules of law thereby selected. 

22 Cf. Bradford Elec. Light Co. v. Clapper, 286 U. S. 145 (1932); Bond v. 
Hume, 243 U.S. 15 (1917). See Dodd, The Power of the Supreme Court to Review 
State Decisions in the Field of Conflict of Laws (1926) 39 Harv. L. Rev. 533, 557. 

23 A Dutch jurist has criticized these efforts as follows: “ It is impossible to give 
an enumeration of the legal rules of public policy; to classify them is difficult and 
not worth while. ... Every case must be considered separately ”. Kosters, Pub- 
lic Policy in Private International Law (1920) 29 YALE L. J. 745, 756, 758. West- 
lake, in his Private INTERNATIONAL Law (7th ed. 1925) 51, has said of the 
reservation in favor of public order and morals that no attempt to define its 
limit has ever succeeded. 

24 This rule has been resorted to by American courts chiefly in cases involving 
the validity of contracts. See Goopricn, Conriict oF Laws 235. The difficulty of 
ascertaining an unexpressed intent, from which the courts have sought to escape 
by the employment of various presumptions, has laid it open to criticism on the 
score of uncertainty. See Beale, What Law Governs the Validity of a Contract 
(1910) 23 Harv. L. Rev. 260, 264. It has been attacked on the theoretical ground 
that it “ involves a delegation of sovereign power to private individuals”. Loren- 
zen, supra note 18, at 656, where the views of Professors Beale and Dicey are pre- 
sented. Judge Learned Hand in a recent case characterized an attempt to deter- 
mine by a declaration of intention the law governing the contract as an effort “to 
pull on one’s bootstraps”. Gerli & Co. v. Cunard S. S. Co., 48 F.(2d) 115, 117 
(C. C. A. 2d, 1931). But this method of levitation actually works in many juris- 
dictions, both here and abroad. 
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business ° or in wills and trust settlements of importance,”* the 
parties themselves will probably have appraised the consequences 
of an application of the law intended to the controversy in ques- 
tion. If the court is willing unquestioningly to accept their in- 
tention as its guide, the blindfold, if preserved, is without con- 
sequence. Where, however, the court considers that expressed 
intent as only one of the factors to be weighed in the selection of 
an appropriate law, or where the absence of any such expression 
obliges the court to speculate as to an intention which may never 
have been conceived, then it should become necessary to take into 
careful account the results which the competing laws would work 
in the case at bar. To the extent that the intention rule compels 
this consideration of the domestic laws, it avoids the anomaly of 
the blindfold test. To me, this seems a factor in its favor of 
greater consequence than a preservation of “ autonomy of the 
will,” where at least that will becomes well-defined only after con- 
ferences with counsel. But the rule trades one false problem for 
another where intention has not been expressed and is not palpa- 
bly inferable from the circumstances. A conjectural intent, espe- 
cially where this is directed to a generality such as “ the law of 
the contract ” and not to the consequences of the controversy in 
litigation, may result in the selection of a different law from that 
which a considered appraisal of all the factors would have 
indicated. 

4. The conflict of laws rule may make the choice of jurisdiction 
depend on the “ nature ” of the domestic law whose application 
is in question. A significant instance of such a rule is the familiar 
doctrine that the forum’s rules of procedure will always be em- 
ployed. If a foreign rule of law is found, when offered, to be 


25 Such declarations are common in contracts for carriage. New York broker- 
age house with branches throughout the country provide, frequently, in their form 
contracts, that New York law shall govern the transactions under them. 

26 This practice has been given legislative sanction by a New York statute pro- 
viding that New York law shall govern trusts of personal property situated in that 
state at the creation thereof if the parties to the trust instrument, wherever resident, 
so declare. N. Y. Pers. Prop. Law § 12a, N. Y. Laws 1930, c. 849. I have else- 
where urged the adoption of such a view in the absence of statute where there is 
some point of contact between the transaction and the state whose law is thus 
designated. See Cavers, Trusts Inter Vivos and the Conflict of Laws (1930) 44 
Harv. L. Rev. 161. 
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procedural in character, it is rejected for the analogous rule of 
the forum.’ Recently Professor Cook has convincingly re- 
vealed the inutility of an approach which seeks to derive a 
solution to this question from pre-existing concepts of “ pro- 
cedure ” and “ substantive law ”.?* But the courts in these cases 
must at least examine the competing rules of law as a means of 
determining the appropriate law to be applied. Professor Cook’s 
insistence that this examination include a consideration of the 
results worked by such rules in the cases *® would make possible, 
if heeded, a thoroughly realistic handling of the problem. 

These devices are either limited in scope *° or, although useful 
at times, more likely to preserve the situation from which on oc- 
casion they afford a means of escape than to lead to its ultimate 
elimination. If the conflict of laws is to keep pace with the devel- 
opmert in other fields of the law, courts and commentators alike 
must abandon the quest for rules which will work justice equally 
in two contradictory situations. So long as that is the goal of 
their inquiry, it may be doubted how significant is the choice 
between the theoretical and the positive methods. Whatever rules 
may be worked out will in some cases reach results which seem 


27 See Goopricu, or Laws 157. 
28 See Cook, “ Substance” and “ Procedure” in the Conflict of Laws (1933) 
42 YALE L. J. 333. 

29 Professor Cook’s thesis is that in classifying legal rules as substantive or 
procedural, the courts have failed to consider the purpose for which the classifica- 
tion is made and have tended, as a consequence, to draw without discrimination 
upon cases posing quite different basic problems wherein the same terminology is 
employed to designate the classes. In the conflict of laws cases, the purpose of the 
classification is to relieve the forum of the burden of taking over “ all the machinery 
of the foreign court for the ‘enforcement’... of the ‘substantive rights’ ”. 
Cook, supra note 28, at 343. There being no sharp distinction between the “ sub- 
stantive ” and the “ procedural”, the question is to determine how far the forum 
can go in importing foreign rules without undue hindrance to itself. This can be 
answered only by a reference to the situations in which the rules are to be employed. 
Thus it may “turn out that in some cases the question of the ‘ form of action’ has 
so little relation to ‘substance’ that the lex fori ought to govern, but that in others 
the real problem has so much to do with whether the plaintiff shall be given an 
effective right that the views of the ‘ place of wrong’ or of the ‘ place of contract- 
ing’, etc., with reference to the ‘form of action’ ought to be the decisive ones ”. 
Id. at 352-53. 

80 Thus, the doctrine of public policy, the most comprehensive of the four, is 
negative in its operation. Reference to the intention of parties is useful only in 
consensual transactions and, as to some of these, marriage, for example, it is obvious 
that social interest cannot be subordinated to the desires of the individual. 
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eminently desirable and just as surely will compel courts in others 
to call upon hitherto undeclared policies of the state or unsus- 
pected intentions of the parties to extricate them from the neces- 
sity of pronouncing intolerable judgments. 


IV 


How then should a court regard the problem raised by a contro- 
versy of which a foreign law or laws are alleged to be determina- 
tive? A diagnosis having been advanced, a prescription is called 
for. In medicine alone have these functions usually been looked 
upon as sufficiently differentiated to justify a division of labor. 
It should be evident, however, that the difficulty is one for which 
no specific stands ready. For this reason it seems more profitable 
to commence not with the definition of an issue but with the 
suggestion of a way of attack to a problem no less general than 
that posed by Professor Lorenzen: “ What are the demands of 
justice in the particular situation; what is the controlling policy? ” 

The decision of a case of this nature is one of the most delicate 
of judicial functions. Not infrequently, in the administration of 
domestic law, there arise situations in which two lines of authority, 
pointing in opposite directions, seem open to a court. Those 
situations may at times be clarified by the precipitant of judicial 
intuition, but more often they bring to the fore the finest mani- 
festations of judicial intellection. They demand a penetrating 
analysis of the controversy and the transaction out of which it 
arose, an exacting inquiry into and appraisal of the competing 
rules, a deliberate weighing of the equities. In such a case there 
may be consequent on the decision the growth of one rule, the 
stunting of the other. But regardless of whether this be so, there 
is very definitely a heightening of the court’s responsibility to the 
parties. The decision cannot be attributed to the wisdom of 
judges of times past, for it must disregard the wisdom of judges 
equally dead and equally wise. Compare the situation which a 
novel conflicts case presents.** Two rules of law are invoked; 


81 What constitutes a “ novel” conflicts case must, of course, depend on the 
range of facts which the observer deems significant. If the situs of personalty de- 
termines the choice of law in all cases affecting title thereto, then obviously “ novel ” 
cases are certain to be infrequent. If other facts in the title-affecting transaction 
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usually the selection of either will determine the case in favor of 
the party urging its choice.** That selection will probably not 
contribute materially to the development of the rule of law so 
chosen. In that sense the case differs from its domestic analogue. 
From the standpoint of the parties, however, is there not a com- 
parable responsibility upon the court? Their transaction, because 
of its interstate character, has placed them in a position where 
each may, with some justification, urge the protection of a recog- 
nized rule of law. The choice between these rules, even as a 
precedent for future choices, may not be of great social signifi- 
cance. But does this discharge the court from a painstaking 
examination of the same factors whose materiality. would be ad- 
mitted were the case a purely local one, together with those ad- 
ditional factors which the interstate character of the transaction — 
raises into prominence? 

At present it is customary in a conflicts case to scrutinize the 
transaction or occurrence from which it springs only to ascertain 
the existence of those facts which bring into play whatever rules 
for choice of law may be urged by counsel. For this purpose it 
may be material to ascertain, in accordance with the laws of the 
forum, a party’s domicil, the situs of property at the time of an al- 
leged transfer of an interest therein, the place at which an alleged 
contract would be regarded as having been created. Sometimes 
the determination of these questions compels the presentation of 
much testimony and not a little argument on points of local law, 
but once the determination is made, its effect upon the choice of 
law is mechanical. 

The alternative approach suggested would require an equally 
complete depiction of these facts, but to determine what their 
effect upon the choice of the competing laws should be, would 
necessitate their careful appraisal with this end in view. To recur 
to the hypothetical case, the fact that the publisher’s agent went 


may be regarded as pertinent to the choice of law, then the possibility of encounter- 
ing significant differences in new cases is correspondingly increased. 

82 It seems highly probable that the number of cases involving possible con- 
flicts of law is far greater than the number in which such conflicts are actually 
considered. The presumption of similarity as to the law of other jurisdictions is 
doubtless indulged by counsel far more frequently than by the courts. It is a fair 
prediction, therefore, that when a conflicts point is pressed, its determination will 
be vital to, or at least of considerable consequence in, the decision of the case. 
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to the defendant’s home would be material. Had she first 
“ clipped the coupon ” that fact might be accorded some weight. 
It might also be material that his sale was part of a sales campaign 
waged in that state and not an isolated transaction. Certainly 
such a case presents quite a distinct picture from one where the 
bargain is struck by mail, either solely as a consequence of corre- 
spondence or as a result of preliminary negotiations in the seller’s 
state. The fact that the transaction comprises a sale of books 
might lead to its being viewed in a different light than if its-subject 
were, on the one hand, shares of stock whose edges alone were 
gilt, or, on the other hand, some article, a vacuum cleaner perhaps, 
which barely lay beyond the concept of the “ necessary ”’.** 

So far the inquiry might be looked upon merely as an attempt 
to delimit the scope of the decision by selecting for emphasis and 
inclusion, among the operative facts of the case, certain facts 
which would be of no significance in the conventional approach to 
a conflicts problem.** Such discrimination would perhaps be help- 
ful, but it is difficult to see how the facts so selected could be 
properly appraised except in relation to the provisions of the laws 
whose application is at issue. The court is not idly choosing a 
law; it is determining a controversy. How can it choose wisely 
without considering how that choice will affect that controversy? 

In the hypothetical case, state A, where the defendant was resi- 
dent, is a jurisdiction which persists in classifying together, for 
purposes of contractual capacity, the married woman, the infant, 
and the lunatic. Now, to reverse the hypothesis as to the do- 
mestic laws, if state A’s law had been less indulgent to its minor 


83 Such discriminations are not material, it is true, when the domestic law re- 
lating to an infant’s capacity to contract is at issue. From the great mass of com- 
modities of commerce, we select a few, dub them “ necessaries”, and accord their 
sellers favored treatment. The need for further differentiation is not felt. But 
when the question is whether that domestic law should be applied or whether, in- 
stead, a law from which this basic distinction has been eliminated, is that distinc- 
tion, concededly valid for its purpose, still the only pertinent one? 

84 Emphasis on the significance of social and economic factors in the construc- 
tion of rules leads inevitably to the narrowing of issues and the restriction in scope 
of rules. The categories of life are less sweeping than those of jurisprudence. One 
might, perhaps, anticipate one rule for insurance contracts, another for negotiable 
instruments, a third for contracts of employment, and still others for other trans- 
actions if the views of the foes of deductive methodology were comprehensively 
developed. 
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femes coverts and had recognized their capacity to contract, 
would there have been any good reason for invoking the stricter 
law of state B to defeat such a contract? Should enterprising 
publishing houses in state B be penalized in their extra-state busi- 
ness, because of the anachronistic legislation of that common- 
wealth? The rhetorical nature of these questions is evident. Ob- 
viously, on this hypothesis, the law of state A should be applied, 
not because it is the lex domicilii or the lex loci contractus or 
because all contracts should be sustained if a law can be found to 
turn the trick, but because its application here so clearly produces 
an eminently sensible result. But let us return to the original 
hypothesis as to the domestic laws wherein state A’s law is the 
stringent one. Of what real importance is it now that state A’s 
law should have been applied had its provisions been exactly the 
reverse of what they are? The fact that now the application of 
state A’s law will defeat the contract confers a radically different 
aspect upon the problem. The degree to which sustaining this 
bargain would impair the protection which state A insists is due 
its infant matrons must be measured against the degree to which 
its avoidance will frustrate the reasonable expectations of business 
men from without the state. And inasmuch as the courts still dis- 
pense justice between individuals as well as enunciate social pol- 
icies, it becomes important to inquire to what extent this par- 
ticular lady merited judicial solicitude and whether the plaintiff 
seller’s acts were representative of the type of interstate busi- 
ness to be fostered in cases of conflicting laws. Very possibly 
the individualization of this decision would seem appropriate, and, 
if so, this might be effectuated by a stressing, in the court’s opin- 
ions, of the differentiating facts. 

Be that as it may, in the course of this evaluation, the court’s 
opinion as to the desirability of limitations upon the contractual 
capacity of infants and married women will inevitably enter. Any 
effort to exclude it would operate only to distort the intellectual 
processes of adjudication. This factor in the decision may, of 
course, render of consequence the choice of forum. Judges in 
state B or in state C, having laws similar to B’s, may not attach 
the same importance to the limitations on wifely capacity that 
would be encountered in state A. Such differences are inevitable; 
it is important only that they be frankly encountered. Today, as 
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in the past, their influence may not appear on the surface of 
opinions, but, if the uncertain course of decision characteristic of 
most conflicts problems is evidential, such influence had not been 
wanting. Moreover, a recognition of the necessity for a thorough 
understanding and appraisal of foreign law should tend to dimin- 
ish the parochial “ affectation of superiority ” which now leads 
the forum so frequently to reject foreign law. 

As one’s attention becomes focussed upon the problem of what 
should be the proper result in a case of this sort, as distinguished 
from the problem of what rule is the proper one to select a juris- 
diction whose law should govern it, the irrelevance of a deter- 
mination where, as a matter of contract law of the forum, this 
contract was “ made” becomes increasingly apparent. Very pos- 
sibly, in a case in which the time of making was material, the con- 
tract would be found to have been made when the lady’s order 
was accepted by the publishing house in state B. But the nego- 
tiations out of which it arose took place in both states. Most of 
the dickering probably took place in state A. The solution of 
the occasionally difficult legal question-of when the contract would 
have been created (if any contract were created) would serve 
only to divert the court from the sufficiently difficult problem of 
appraising the effect which the various steps in the transaction 
should have upon the choice of law. Again, a dispute as to the 
lady’s domicil, which might put in issue the nature of her hus- 
band’s business connection in state A or whether he paid taxes 
there, would at once be seen to “have nothing to do with the 
case”. Yet the fact of a settled residence, which is also impor- 
tant in the determination of domicil, would be material here. If 
this lady with intermittent reading proclivities were merely in 
state A on a visit from her home in state B, a quite different result 
might be deemed appropriate. 

The necessity for such discriminations can best be appreciated 
if one considers the new significance with which the suggested ap- 
proach would invest the “contact”. The contact in the conven- 
tional choice-of-law problem is, if I may be indulged in still an- 
other conceit, the coin which, when inserted in the doctrinal 
slot machine, produces the appropriate jurisdiction. Now accord- 
ing to the common understanding which the telephone company 
shares with the mass of mankind, the only requisite of such a coin 
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is that it fit the slot. So with the conflict of laws contact. One 
does not have to appraise the significance of the contact in the 
light of the consequences worked by the law whose application it 
dictates. The conflicts rule vouches for it; and that rule is the 
product of efforts, whether theoretical or positive, to allocate legal 
problems among territorial jurisdictions, not to decide specific 
cases justly. But if a law is to be chosen with some consideration 
of the result it effects in a given litigation, then the contact should 
itself be significant in relation to that result. The fact that legal 
consequences might in another connection be attached to conduct 
not in itself important should not alone suffice to render that con- 
duct significant as a contact. The mailing of a letter, for ex- 
ample, may be the act which, in a case where the point was in 
issue, could be said to “‘ make ” a contract, yet the fact that that 
mailing occurred in a certain place must remain to those not ha- 
bituated to conflicts doctrine a circumstance of utter triviality. 


V 


This effort to portray an approach to problems of conflicting 
laws which would free the courts from the blindfold of a theory 
which has compelled them to grope for solutions to problems for 
which perspicacity is peculiarly essential has been argumenta- 
tive and discursive. At the risk of distorting an idea not suscep- 
tible of blackletter statement, I shall hazard this summary: 

When a court is faced with a question whether to reject, as in- 
applicable, the law of the forum and to admit in evidence, as de- 
terminative of an issue in a case before it, a rule of law of a foreign 
jurisdiction, it should 

(1) scrutinize the event or transaction giving rise to the 
issue before it; 

(2) compare carefully the proffered rule of law and the re- 
sult which its application might work in the case at bar with 
the rule of the forum (or other competing jurisdiction) and 
its effect therein; 

(3) appraise these results in the light of those facts in the 

- event or transaction which, from the standpoint of justice 

between the litigating individuals or of those broader con- 
siderations of social policy which conflicting laws may evoke, 
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link that event or transaction to one law or the other; recog- 

nizing 
a) in the use of precedent, that those cases which are 
distinguishable only in the patterns of domestic laws 
they present, may for that very reason suggest materi- 
ally different considerations than the case at bar, and 
b) in the evaluation of contacts, that the contact 
achieves significance in proportion to the significance of 
the action or circumstance constituting it when related 
to the controversy and the solutions thereto which the 
competing laws propound. 

The end-product of this process of analysis and evaluation 
would, of course, be the application to the case at bar of a rule 
of law, derived either from the municipal law of the forum or 
that of some foreign state if proof of the latter law were duly 
made.*° The choice of that law would not be the result of the 
automatic operation of a rule or principle of selection but of a 
search for a just decision in the principal case. But lawyers are 
a rule-making sect. Would not that decision be the seed from 
which a rule or principle for the choice of law might spring? 
And, given sufficient decisions utilizing this approach, would not 
a commentator in time be able to construct from them a system 
of rules for choice of law which would certainly be displeasing 
to other commentators who would in turn construct their own 
systems? Very probably. The analytical incorporation of the 
rule chosen into the “local law ” would not conceal the all too 
apparent choice.** But the activities of the rule makers are not 


85 There is, of course, the logical alternative that a rule derived from none of 
the domestic laws in question should be fashioned for the case. Professor Jitta, a 
vigorous critic of mechanical rules for choice of law, suggests that this be done 
wherever “a juridical relation may not belong to the active local life of a society 
but to the active, international or universal life”. The law to be applied in such 
a situation may be “an independent provision which is derived from a considera- 
tion of the local public order and the universal public order”. 1 JrtTa, La sus- 
STANCE DES OBLIGATIONS DANS LE DROIT INTERNATIONAL PRIVE (1906) 23, quoted by 
Lorenzen, supra note 18, at 668. Professor Lorenzen dismisses the proposal on the 
ground that it “leaves the judge practically without any definite guide to go by ”. 
Id. at 669. Insofar as this comment applies to the concoction of “ independent 
provisions ”, I am in complete accord. The difficulties incident to the application 
of the doctrine of Swift v. Tyson leave one skeptical of proposals which might 
lead to further multiplication of rules of substantive law. 

36 It is possible, of course, to describe the body of legal rules in a given juris- 


194 HARVARD LAW REVIEW [Vol. 47 


deplorable per se. Convenience demands a degree of order in 
the classification of judicial decisions; and, in a land where they 
proliferate so luxuriantly, summarization may be a necessary 
tool for the practising lawyer and the busy court. The questions 
on which their evaluation depends are, first, whether in their in- 
ception, inquiry into factors otherwise relevant has or has not 
been trammelled by pre-existing rules creating artificial limita- 
tions upon relevancy and, second, whether, in their employment, 
they stifle or guide inquiry. 

Too frequently legal rules are the product of inbreeding. The 
considerations out of which they are conceived have been re- 
stricted in scope by the operation of other legal doctrines whose 
own relation to the problem at hand escapes inquiry. This is, 
of course, the burden of those who deplore a deductive methodol- 
ogy whose postulates create artificial barriers to the exploring 
mind. Yet such limitations may accompany the employment of 
a “ positive” methodology. They may be less patent since they 
are concealed in the terms of the problem set for examination, in 
the case of choice-of-law problems, by the requirement of a juris- 
diction-selecting rule.*’ The suggested approach, however, places 
no such limitation upon the range of inquiry other than the re- 
quirement that the substantive rule ultimately applied be one 
found in the domestic rules of the states concerned. 

It is equally important that rules, once formulated, do not 
operate to foreclose inquiry. The mechanical rule radically re- 


diction without distributing them between the categories of domestic rules disposi- 
tive of local situations and choice-of-law rules directing the court to the dispositive 
domestic rule of some other state. One may say that a state has one set of dis- 
positive rules for a situation whose facts are wholly local, another for a situation 
which includes certain foreign facts, and so on. But so long as a court is limited in 
the framing of its dispositive rules for situations of the latter type to rules which 
happen to be in force in a foreign state connected with that situation, the actuality 
of the choice is apparent. It is rendered all the more so by the procedure followed 
in the proof of foreign law. The absurdity of submitting such proof to the jury 
should in time lead to the elimination of the practice; but it is open to question 
whether judicial notice should be substituted for proof of foreign law to the court. 

87 To return again to the problem of contractual capacity, if one seeks by a 
scrutiny of social and economic factors to determine whether the lex loci contractus 
or the lex domicilii should “ govern ”, he has ruled from his inquiry a consideration 
of the fact that in one case the lex loci may restrict that capacity, while in the next, 
it may not. The inquirer would, of course, be aware of this fact but the goal of 
the inquiry would render it irrelevant. 
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stricts the range of facts pertinent to its application,** and only 
as to problems susceptible of mechanical disposition is its employ- 
ment justified. Where, as in choice-of-law cases, the problem is 
essentially complex, the rules developed must contain variables 
to permit some degree of accommodation to those complexities 
whose precise nature cannot be anticipated.*® Where those vari- 
ables comprise the considerations which reach to the nub of a 
problem — and this result the proposed approach would foster — 
the rule will have focussed attention on that point toward which 
inquiry and argument, if they are to be fruitful, must be directed. 
That there should be disagreement as to the terms which will 
satisfy those variables is inevitable. To the extent that such dis- 
agreement provokes discussion, it may be welcomed, for the 
critique which discussion affords when properly directed is a 
tonic with which no legal order can dispense. 

Moreover, to him who sees a return to cadi justice in the dis- 
integration of rules of the sort that have competed for acceptance 
in the conflict of laws or even in the gradual development of rules 


38 Virtually all rules have this effect to a greater or less degree; whether any 
exception should be recognized presents a problem in the definition of “rule ”. 
There is, however, one form which legal doctrine may take which operates only to 
emphasize certain factual considerations appropriate to the decision of a type of 
case without excluding others which may be relevant in any specific case. An ex- 
ample is furnished by the section of the Torts Restatement dealing with proximate 
cause wherein various considerations recurring frequently in proximate cause cases 
are enumerated as guides to judicial inquiry. The enumeration is not exclusive, 
however. See Torts RESTATEMENT (Tentative Draft, 1932) § 317. It is difficult to 
regard such an enumeration as either a “ principle” or “standard”. Unless a new 
term is to be adopted to designate such monitions, I feel no hesitancy in classify- 
ing them as rules. 

39 It may well be that room would be left for the development of some me- 
chanical rules in the application of which regard for the content of domestic laws 
would not be necessary. These would probably be negative in character. Our 
current rules serve a dual function: they indicate a jurisdiction as a source of law, 
and in so doing, they also exclude from consideration all other jurisdictions. This 
exclusionary function may survive. A physician may deliberate long before choos- 
ing between two courses of treatment for a given condition and yet be justified 
in dismissing without hesitation a number of others. Thus, in a problem of 
choice of law, a court may assert that the mere act of mailing a letter of ac- 
ceptance in a state would not alone suffice to sustain the application of its law, 
whatever its content. Such a decision might properly serve as a basis of a rule to 
that effect. Similarly, the Ross case, discussed in note 16, supra, may possibly be 
regarded as establishing that the domicil of the settlor of a trust of personalty will 
not alone suffice to justify the application of the lex domicilii. 


196 HARVARD LAW REVIEW [Vol. 47 


which meet the criteria outlined above, a reminder is due. Noth- 
ing in the proposed approach is inconsistent with the continu- 
ance of the doctrine of stare decisis, properly conceived. Indeed, 
to borrow Professor Oliphant’s phrase for use in a context which 
seems emphatically to justify its employment, that approach 
would accelerate “ the return to stare decisis.” *° The conflict of 
laws emerged in Anglo-American law at a time when the stare 
decisis of the common law was being converted into the stare 
dictis of contemporary jurisprudence, and the older conception of 
stare decisis was alien to its civilian heritage. A return to stare 
decisis with its pragmatic limitations on the scope of precedents 
in lieu of the present recourse to broad rules would implement, 
not preclude, the utilization of the judgment of the past; and in 
those choice-of-law problems wherein the patterns of fact and of 
substantive domestic laws are constantly reduplicated in experi- 
ence, there is no reason to anticipate a capricious disregard of the 
solutions propounded for them in the decisions of courts of last 
resort.** 

Furthermore, the creation and fruitful employment of rules of 
this sort must be attended by the development of standards for 
the evaluation of the facts which they. render significant. This 


40 In A Return to Stare Decisis (1928) 14 A. B. A. J. 71, 107, 159, Professor 
Oliphant deplores “the process of logical elaboration ” that has led away from the 
patient particularization of the judges and scholars of the early law, which, partly 
through the definitiveness of the older system of writs and-pleading, insured a cor- 
respondence between the classifications of law and experience that is lacking in the 
general rules compounded by the legal scholars and encyclopedists of today. This 
tendency has resulted, he finds, in “a shift from stare decisis towards stare dictis”’, 
especially in the domain of legal scholarship, a shift which is leading to abstraction 
and unreality in the law. 

41 The conflict of laws relating to trusts of personalty affords an example of 
the stabilizing influence which stare decisis may exert where stability exists in the 
underlying situation. Most of the cases in this field have arisen because of the 
limitations imposed by the peculiar New York rule against perpetuities. Since all 
the neighboring states adhere to the common-law rule, the patterns of law cannot 
be greatly varied and the transactions, testamentary and inter vivos, which involve 
them do not present many significant variations. In a period of not over twenty 
years, the New York courts in which the bulk of the cases arose worked out solu- 
tions to the perpetuities problems which are in general quite satisfactory when their 
results are appraised in the light of the substantive rules of law involved (see Note 
(1932) 32 Cor. L. Rev. 680, 684) but which are difficult to rationalize by one em- 
ploying the conventional logical apparatus of the conflict of laws (see Cavers, supra 
note 26, at 162-68). 
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is a problem which the exorcisers of legal conceptualism cannot 
long ignore. In the conflict of laws it presents a peculiar diffi- 
culty since the operative facts in choice-of-law cases have hereto- 
fore called for no such appraisal. We have looked for the situs of 
the property, the Jocus of the tort, or the place of performance 
of the contract with an austere unconcern for the consequences 
of the discovery. Of recent years there have been pressed the 
subversive suggestions that what constitutes “‘ domicil ” in a voting 
case may not satisfy “ domicil” in a divorce case; ** that the 
“ situs” of intangibles in an assignment case may not be the 
same as their “ situs” for tax purposes.** In yielding to these in- 
sinuations, we have been obliged to appraise the facts alleged to 
comprise “ domicil ” in, say, a tax case in the light of the purpose 
of that litigation and of the laws involved therein. Were the sug- 
gested approach adopted, the necessity for such appraisals and 
discriminations would be present not only in these but in all 
choice-of-law cases. That this places a heavy responsibility upon 
legal science cannot be denied; but the consideration of how that 
responsibility can best be met will be deferred until some objec- 
tions to the proposal have been discussed. 


VI 


Certain of the objections which may be anticipated are suffi- 
ciently formidable as to be deserving of more extended treatment, 
although they may have been adverted to above. It seems to 
me that these objections, though they may be advanced sepa- 
rately, are based on a central assumption and may be knitted into 
a single argument. The assumption and argument may, perhaps, 
fairly be set forth as follows: 

The suggested approach would preclude the attainment of 
either certainty or uniformity in the conflict of laws because under 
it the decision of a case involving a choice of law would depend on 
the content of the conflicting laws and the relative desirability 
of their application in the light of the facts of the controversy in 


42 For an interesting discussion of this view, see (1925) 3 AM. L. Inst. Pro- 
CEEDINGS 226. 

43 See, e.g., Cavers, supra note 26, at 171; cf. Lowndes, Tendencies in The Taxa- 
tion of Intangibles (1930) 17 Va. L. Rev. 146. 
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litigation. A decision now depends on the essentially mechanical 
application of a rule for the selection of an appropriate jurisdic- 
tion, irrespective of the substance of its relevant rule of law. 
Certainty, in the sense of predictability, is peculiarly important 
in this field because of the growing importance of interstate and 
international commercial and social relations. However certain 
the domestic laws of two states in a given field may be, the issue 
of controversies arising out of transactions in that field is unpre- 
dictable if those laws differ and if the relevant conflict of laws 
rules are not predictable. In many instances, therefore, the con- 
sequences of the application of either law are not as important as 
the predictability of its application. Uniformity in rule is equally 
important. Where conflicts rules are not uniform, certainty is 
measurably diminished since the selection of the forum then enters 
as a factor which may not be predictable. Moreover, it is unjust 
that the selection of a forum should determine the result of liti- 
gation since that empowers the party having control over that 
choice to select the forum most favorable to him. Finally, cer- 
tainty and uniformity are necessary as a curb on local bias which 
leads to the application of the lex fori, or a law similar thereto, in 
preference to a different law whose claims for consideration, ob- 
jectively appraised, are superior. 

Of course, the basic assumption may be challenged. We have 
neither certainty nor uniformity despite the formulation of rules 
and principles of the conflict of laws without regard for the sub- 
stance of the law whose application they dictate. Moreover, that 
the formal certainty and uniformity which the wide acceptance of 
a general formula imparts is deceptive is an observation whose 
corroboration in the law is becoming so comprehensive that all 
broad rules are now suspect. On the other hand, it must be 
conceded that the suggested approach would give an impetus to 
the individualization of cases. This would lead for a time to 
disagreement both as to the extent to which such a tendency might 
properly be carried and to the propriety of the results reached in 
specific instances. But the factors of judgment would be exposed 
to, not concealed from, the tempering process of criticism. Even- 
tually, there would be a tendency toward stability in those fields 
at least where the factual pattern was relatively stable. The 
basic assumption is, therefore, by no means axiomatic. There is, 
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however, some risk of augmenting for a time at least the current 
complaints in this field. But may not these complaints be ex- 
aggerated? 

One distrusts an argument which proceeds from the persistence 
of a lack of certainty in a field of law to the exigency of the need 
for it. Granting, with a reservation,** the accelerating increase in 
interstate and international transactions, nevertheless, the phe- 
nomenon is scarcely novel. If the consequences of uncertainty 
and want of uniformity in the conflict of laws were as intolerable 
as is often suggested, one would surmise that the problem would 
have been attacked more vigorously heretofore. One would sup- 
pose, for instance, that the first objective of the Commissioners of 
Uniform State Laws would have been comprehensive legislation 
enacting statutory rules of the conflict of laws to protect our 
citizenry during the period that their uniform legislation was being 
formulated and obtaining acceptance. That this aspect of the 
problem has been virtually disregarded *° suggests that while the 
conduct of business and certain social activities may be embar- 
rassed by a want of uniformity in the laws of the forty-eight 
states, that embarrassment springs primarily from the cost and 
difficulty of ascertaining accurately the content of those laws and 
not from the admitted difficulty of predicting their territorial 
application. 

The willingness, not infrequently encountered in writings on 


44 Both the horizontal and vertical integration of industry and commerce tends 
to reduce the volume of interstate legal transactions. Twenty years ago a large 
food distributing house located in Washington would enter into contracts with local 
wholesalers in Virginia, Maryland, West Virginia, and North Carolina. Today it 
may sell the bulk of its products in Washington to chain store organizations which 
distribute directly to consumers in all those states. Interstate distribution of those 
products continues; interstate sales are eliminated. Similarly, a large industrial 
establishment in Michigan may have iron mines in Minnesota, coal mines in Penn- 
sylvania, and chemical works in Delaware. It can now acquire those materials 
without resort to interstate contracts. 

45 Very few Uniform Acts affect choice-of-law problems, and these do not re- 
late to problems of commercial importance. Moreover, the Acts dealing with sub- 
stantive topics do not embody choice-of-law provisions. Even though the goal of 
the Commissioners were attained by the adoption of their Acts in every state, still 
such rules would be of value in international situations. Furthermore, although 
experience has long since instructed the Commissioners that general adoption can 
seldom be anticipated, yet such knowledge does not seem to have worked any 
change of policy in this regard. 
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conflict of laws topics,** to concede that certainty in rule is of 
more significance than the rule’s content, is more revelatory as an 
evaluation of conflicts rules than it is significant as a judgment 
upon the need for certainty in this field. One conflicts rule may 
point to one jurisdiction as the source of the appropriate law; a 
second and competing conflicts rule, to another jurisdiction. | 
What consequence the adoption of either rule will have in a given 
case will depend not on the rule but on the domestic law of the 
jurisdiction thereby selected. Until a specific case is considered 
in which the rules work different results, any estimate of their 
operation must in a large measure be conjectural. Naturally, in 
such a situation, the importance of certainty will loom dispropor- 
tionately large. When, instead, the social value of a painstaking 
balancing of competing considerations to reach just results in 
specific cases, which the proposed approach would compel, is 
weighed against the social value of rules to determine such results 
mechanically, if predictably, the case for certainty becomes 
dubious. Even though it were conceded that the decisions in 
many of these cases would not have significant repercussions upon 
social and economic behavior, the question would remain open. 
In how many other branches of the law is such a standard set? 
This indifference to the disposition of individual cases is atypical 
in the profession and is strongly suggestive of a defense mecha- 
nism born of repeated failures to achieve the certainty and uni- 
formity desired. 

A more difficult problem which a want of uniformity in con- 
flict of laws rules poses is, of course, the fact that the choice of 
forum may thereby become determinative of the results of litiga- 
tion. If all jurisdictions recognized the same conflict of laws 
rules and applied them without deviation, then the law of only one 
jurisdiction would ever be invoked to govern a given case. Should 
the attainment of this ideal be jeopardized by a quixotic seeking 
after “just results”? Without indulging the tempting tu quoque, 
one may point out that for want of uniformity to render the 
power to choose the forum of great value to plaintiff or defendant, 
the decisions of the potential forums must be predictable. Con- 
sequently, at least one of the virtues ascribed to the mechanical 


46 See, e.g., Cook, supra note 3, at 488; Lorenzen, supra note 4, at 750; CARDOZO, 
PARADOXES OF LEGAL SCIENCE (1928) 67. 
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approach will have to have been attained by its alternative before 
this evil can arise. More important, however, is the considera- 
tion that greater individualization of conflicts cases would permit 
a court to consider whether the result normally reached by it 
would be equally appropriate in a case where its selection as forum 
seemed to have been dictated by motives ulterior to the con- 
venience of the parties. With a wholesome disregard for the 
doctrinal dilemmas and logical subtleties of renvoi theory, a 
court in such a situation might wisely avail itself of renvoi 
procedure. 

Still another check on the misuse of the power to.determine the 
forum when different results in conflicts cases may be forecast in 
different jurisdictions, lies in the development of rules regulating 
the place of trial. Conceivably, all choice of law problems could 
be eliminated by the extension of this device and the restriction 
of the forum to its domestic law. The greater elasticity which 
makes the method afforded by the procedure now in use much to 
be preferred should not blind one to the possibilities which a dis- 
criminating control of the place of trial may afford.*” 

That parochialism which leads a court to employ its own rule of 
law where the application of a foreign rule would seem preferable, 
and to invoke incontinently a “ public policy ” to reject a foreign 
law is, of course, a tendency which should be discouraged. But, 
as has already been pointed out, it represents in no small measure 
a resistance to the automatic operation of jurisdiction-selecting 
rules.** A mere refusal by commentators to recognize the rdle 
of public policy in conflicts cases will not suffice to scotch this 
tendency. On the other hand, an insistence upon the necessity 
for a full understanding of the reasons for and operation of the 
foreign rule as part and parcel of the process of selecting an 
appropriate law in any given case, would tend to diminish the 
prejudice which feeds on ignorance.*® 


47 These have been persuasively developed in two valuable articles by Professor 
Foster, Place of Trial in Civil Actions (1930) 43 Harv. L. Rev. 1217; Place of 
Trial — Interstate Application of Intrastate Methods of Adjustment (1930) 44 
Harv. L. Rev. 41: Compare the heightened significance of this factor in Roman 
and Continental law. See WESTLAKE, op. cit. supra note 23, c. IX. 

48 See p. 183, supra. 

49 The neglect of studies in the field of comparative law, especially in this coun- 
try, is responsible in a measure for that provincialism which students of the conflict 
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The only alternative is for the Supreme Court to assume the 
role of policeman. This it has already done on occasion, wielding 
the “ due process ” or the “ full faith and credit ” clause to break 
down the exaggerated insularity of state courts when that seemed 
to stand in the way of justice.°° The Court’s tendency has been 
distinctly selective, and the criterion of selection seems to have 
been the national character of the interest adversely affected. 
The rigidity which would be imparted to the process of adjusting 
controversies involving conflicts of law were the Supreme Court 
to write into the Constitution in each conflicts case it heard, its 
then prevailing view as to the proper rule for choice of law renders 
it important that the Court’s intervention in this field should be 
indulged with circumspection. The reasons leading the Court to 
intervene might well be set forth more explicitly than has hereto- 
fore been the custom. Obviously no rule can be elaborated which 
could forecast accurately when the Court would apprehend con- 
stitutional violations, but for that very reason it becomes impor- 
tant to know the motivation of its action when it does act. It does 
not suffice to know that a vested right is being preserved from un- 
constitutional indignities. 

Probably the situation wherein the invocation of local policy 
is least deserving of consideration is that in which the only fact 
upon which to predicate a conflict of laws is the choice as forum 
of a jurisdiction other than the one to which all the other facts in 
the case are related. The problems set by the employment of the 
forum’s procedural machinery are perhaps inevitable here. Again, 
there may now and then arise a claim whose enforcement would 
be genuinely repugnant to the moral standards prevailing at the 
forum. So long as courts are not regarded as machines for the 
conversion of imported obdligationes into domestic fieri facias, 
some allowance must be made for judicial scruples. But there 
seems no reason to suppose that the approach proposed would 
aggravate judicial sensibility. Surely the acceptance of the 
“vested rights” theory is not requisite to the realization that a 


of laws deplore without realizing the extent to which the limitations of their own 
theories contribute to it. 

50 For a discussion of the Supreme Court cases in this field, see Dodd, supra 
note 22. The more recent decisions are commented on in Note (1932) 46 Harv. 
L. REv. 291. 
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disregard of the /ex /oci in essentially intrastate events or transac- 
tions can be justified only by exceptional circumstances.” 

The argument for certainty and uniformity in the conflict of 
laws based upon the fear of local bias, has an aspect not generally 
adverted to. We have imported much of our learning in this field 
from the Continent where such problems have their origin pri- 
marily in international rather than interstate events and transac- 
tions. In important controversies the interest of the individual 
may not easily be dissociated from the interest of the nation. 
“International private law” may thus bear a resemblance to 
“international public law ” in more than name. The application 
of mechanical rules of law in such a situation may, accordingly, 
be regarded as necessary to safeguard the alien litigant from 
xenophobia. Discretion is a safe tool only in the hands of the 
disinterested. Such disinterestedness may more readily be 
credited to courts within the bounds of a federal union.” Its 
exercise by state courts in the United States may be welcomed, 
not feared, if and when the courts restate not their rules but their 
problem. 

Whether these counter-considerations to the objections based 
upon a need for certainty and uniformity in the conflict of laws 
are persuasive must depend ultimately on the temperament of 
the reader. One cannot marshal data to demonstrate beyond risk 
of rebuttal in kind the soundness of either position. But the 
proponent of change has more than the burden of persuasion. 
There always lurks to strangle his infant — the serpent sus- 
picion: it is quite academic. 


51 Cf. Cardozo, J., in Loucks v. Standard Oil Co. of N. Y., 224 N. Y. 99, 113, 
120 N. E. 198, 202 (1918). 

52 In Du Bois, The Significance in Conflict of Laws of the Distinction Between 
Interstate and International Transactions (1933) 17 Munn. L. Rev. 361, 378-79, the. 
author reaches the conclusion that “ it is an exceptional case that the crossing of an 
international boundary line has given rise to distinctive treatment in conflict of 
laws.” On the question whether the form choice-of-law rules have taken has been 
dominated by interstate or international considerations, the author observes, “ As 
a rule, the effects of the international organization of society do not appear to have 
any considerable influence in determining the expediency of adopting a particular 
conflict rule.’ Jbid. But influences of this sort are not likely to manifest them- 
selves in judicial opinions, and they seem to have been given very limited considera- 
tion by the treatise writers. 
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All too palpably, the insinuation is correct. Dicey has stated 
of the theoretical method that “it leads the writers who adopt it 
to treat as being law what they think ought to be law, and to lay 
down for the guidance of the Courts of every country rules which 
are not recognised as law in any country whatever.” ** The writer 
has not, it is true, laid down rules of law “ for the guidance of the 
courts”; but to urge at least the reconsideration, perhaps the 
abandonment, of all the current rules, and the adoption in their 
stead of an approach fundamentally different from that which 
seems generally to have been pursued by the courts, may seem 
no less presumptuous. Indeed, it would be little short of fatuous 
to suppose that judges, having these views pressed upon them, 
would put aside their stock of assorted doctrines to set to probing 
in that complex of fact and law which is the typical conflicts 
case.** Quite clearly, the proposal is academic. 

Fortunately, however, we have academies, and the nurture of 
ideas which are quite clearly academic is still a responsibility of 
theirs. If, then, this conception of the problem basic to choice- 
of-law cases and the mode of attack which it indicates are not 
themselves to be barren, it will be because they give direction to 
the study of such cases. In the law schools alone can ideas of 
this sort take root; once having rooted there, the process of trans- 
planting them to less sheltered fields may be gradual, but it is 
sure. 

The study of the conflict of laws has been focussed upon rules, 
not upon decisions.*° We can explain, approve, or condemn a 


58 Dicey, Conriict oF Laws (3d ed. 1922) 18. This charge was withdrawn 
in the fourth edition, and for it was substituted a statement which, with minor 
modifications, appears in the fifth edition as follows: “ It is not, indeed, open to the 
objection that it takes no account of laws as they actually exist, for it is normally 
based upon careful investigation into the rules as to the conflict of laws which in 
fact prevail in given countries, e.g., France or the United States. But its results 
are essentially subjective, often diverge widely, and in no case represent faithfully 
the laws of any given country”. Dicey, Conriict or Laws 13. 

54 This is especially true as to the trial courts which naturally feel the weight of 
“ stare dictis” more heavily than appellate tribunals. 

55 There are few, if any, decisions in which a “ narrow ” as well as a “ broad” 
issue cannot be isolated. Frequently, the explanation of the former is closely in 
consonance with the explanation of the latter. Ordinarily, in choice-of-law cases, 
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given rule, but we can seldom say why a given decision should be 
reached except insofar as we can attribute that decision to a pre- 
existing rule. We know only to a very limited extent what the 
courts have actually done in choice-of-law cases.°° Instead of 
making a searching inquiry into what has happened in cases of 
conflicting laws, the commentator’s chief concern heretofore has 
been to ascertain what rules for choice of law the courts have 
adopted. On each question in this field, a poll of the several 
states has been taken, their votes for the various rules recorded, 
and numerous instances of plural voting duly noted. The can- 
vasser, after reporting the customary confusion of authority, 
takes advantage of the license which this situation confers upon 
him to become the advocate of the rule he finds most appealing. 
To support it he spins, if this be his bent, theories of the nature 
of law and of the state, discovers, in any event, pressing con- 
siderations of policy which dictate its recognition, points with 
dismay to the harsh results worked by competing rules, and ex- 
tenuates as inevitable and occasional those produced by the one 
he champions. Of course arguments of the same sort can be and 
are constructed for other rules. The process has grown stale.” 
Suppose, however, that one were to disregard for a time those 
rules for which courts and commentators have contended to so 
little profit. There would still remain the cases. In each of 


only the broad issue — what is the proper rule to select the jurisdiction? — is con- 
sidered. The narrow issue is seldom recognized, much less discussed. If the thesis 
of this paper is correct, any consonance between the explanation of its solution 
and that of the solution of the broad issue, will usually be accidental. 

56 The distinction between what a court “does” in a given case and what it 
“says” is a difficult one to draw, as discussions of the doctrine of stare decisis have 
made evident. Judicial “ doing” might be regarded as confined to the mere rendi- 
tion of judgments. Obviously the material for the study of cases must be broader 
than this. The facts of the event or transaction, the conflicting claims of the 
parties, and their resolution by the courts decision may, very possibly, be isolated 
with profit from the apologetics which comprise the court’s opinion. 

57 In this regard, I am not without sin. In an earlier article, my approach was 
much as that outlined above. See Cavers, supra, note 26. In seeking to formulate 
a rule of law to “ govern” inter vivos trusts of personalty which would not be 
mechanical in operation, I urged the intention-of-the-parties rule without recog- 
nizing its character as an escape devise. An interesting, contrasting approach to an 
important aspect of the trust problem which, although it does not discriminate be- 
tween trusts inter vivos and testamentary, is directed chiefly toward the character 
of the substantive rule involved is to be found in Note (1932) 32 Cov. L. Rev: 
680, 684. 
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them, there is reported a sequence of acts and events leading up 
to a controversy to whose solution there is applied, as a rule for 
decision, a rule of law of a state to which some of these facts bear 
relation. One can usually predict the probable consequences of 
the application of that rule to the case, or at least compare its 
effect with the result a competing rule might have worked. Here 
is material enough for study without, for the time, giving heed to 
the reasons vouchsafed by the court for selecting the state whose 
law it applied.®* Let all the cases of this character in a given field, 
say, contractual capacity, be dissected to determine, inter alia, 
what facts accompany decisions admitting rules establishing in- 
capacity, whether there is any correlation apparent between the 
existence of this rule at the forum and its application, whether 
the manner in which the transaction was conducted may have 
been influential, whether any one form of incapacity or of con- 
tract seems to have been singled out for special treatment. Pos- 
sibly such a quantitative analysis of the capacity cases would not 
be revealing. Where the reported cases in a given field are not 
numerous, generalization would have to be cautious. One would 
be constantly handicapped by the reporting of facts inadequately 


for this purpose. But an inquiring mind asks for a problem, not 
for a guarantee of “ results ”, and here is a field for inquiry which 
is virtually untouched. After such studies had been undertaken 
it would become important to include as well a consideration of 


58 An appeal for such an approach to all case material was voiced by Professor 
Oliphant, supra note 40, at 161, in which he said: “ Our case material is a gold 
mine for scientific work. It has not been scientifically exploited. The science of 
mechanics was built up by experimentation, but geology, for example, has had to 
rely almost solely upon observation. In law we cannot institute suits to test judi- 
cial behavior, as the physicists make experiments to test the behavior of matter. 
But each case is a record of judicial behavior. And there is a wealth of such rec- 
ords equaling that to which geology, for instance, has had access and the individual 
records are not more fractional or otherwise imperfect. A sufficient number of 
recorded experiments, all of whose factors are not known but with the unknown 
factors varying, may be quite as illuminating as a limited number of controlled 
experiments. Why has not our study of cases in the past yielded the results now 
sought? The attempt has been made to show that this is largely due to the fact 
that we have focused our attention too largely on the vocal behavior of judges in 
deciding cases. A study with more stress on their non-vocal behavior, i.e., what 
the judges actually do when stimulated by the facts of the case before them, is the 
approach indispensable to exploiting scientifically the weaith of material in the 
cases.” 
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the relation of the facts and correlations revealed to the rules for 
choice of law which the courts had invoked and to those discov- 
eries of intent and of public policy which they had made and 
declared determinative. Here again, the significance of the find- 
ings cannot be forecast; one can only affirm the need for search. 
Such studies might contribute considerably to a technique for 
predicting judicial action in this field. But of more importance 
is the training that they would surely afford in the evaluation of 
significant facts in conflicts cases, the need for which has already 
been stressed. The legal scholar has long evaded this responsi- 
bility. Within the confines of traditional legal dialectic, its as- 
sumption has not been necessary. The work of today has been 
the breaking-down of those confines. The work of tomorrow must 
be the utilization of the new freedom. But the scope and needs 
of law teaching have to so large a measure given direction to re- 
search in legal problems that it would be idle to hope for the 
vigorous prosecution of any line of advanced study tangential to 
the line of law teaching. It is quite evident, moreover, that the 
proposed approach is not adapted to the subject matter of current - 
conflict, of laws courses. Choice-of-law problems in the conflict 
of laws constitutes perhaps the minor portion of a course which 
must include many and varied problems of jurisdiction and of the 
effect of foreign judgments, yet these choice-of-law questions cut 
across almost every field of domestic law. Any course which pur- 
ports to deal with all or even most of them is by the force of cir- 
cumstance confined to a hasty development of the competing rules 
for choice of law as illustrated by a handful of cases in each field. 
To pause for a careful and comprehensive analysis of the cases 
along the lines suggested sufficient to lead the student to delve for 
the considerations which may or should have been controlling 
therein, is patently incompatible with an all-inclusive survey. 
The alternative which this conflict suggests is obvious enough. 
Where intensive cultivation of a field of study alone can promise 
a real appreciation of its problems, then the abandonment of the 
attempt at its extensive development is clearly indicated. This 
should be done in the conflict of laws. If students were 
thoroughly apprised of the intricacies of choice-of-law problems 
in one or two branches of the law, it would suffice to acquaint 
them with the verbal formule employed in judicial opinions in 
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the other branches. Thanks to their initiation, they would be 
put on notice of the superficiality of these formule and their 
susceptibility to manipulation. Faced, subsequently, with a case 
in such a field, the student thus trained would be far more adept 
than one who had enjoyed only a necessarily hurried excursion 
through the case law of conflicts. 

The academic implications of this attack on the conventional 
concept of the choice-of-law problem derive immediacy from the 
work of the American Law Institute. If we are to elevate cer- 
tainty and uniformity above all other objectives in this branch of 
the conflict of laws, it will no longer be fertile soil for scholarship. 
Study provokes incertitude, poses questions, suggests discrimina- - 
tions, differentiations. What will then be needed is something 
quite different: agreement on a single set of well-defined rules, to 
be followed by a period of watchfulness wherein their pro- 
pounders will be quick to detect and decry deviations therefrom 
by courts or aberrant scholars. To the extent that the Restate- 
ment of the Conflict of Laws in the sections devoted to choice-of- 
law questions represents such an agreement, it will tend both to 
foster unanimity in doctrine and to stifle continued inquiry into 
the sources, use, and consequenices of such doctrine.” If, on the 
other hand, those two objectives are to be revalued, their defla- 
tion will carry with it the chief arguments on behalf of mechanical 
rules’ for choice of law. The opportunity can then be taken to 
start anew. If, and only if, we are no longer bound to concern 
ourselves only with rules for the choice of appropriate jurisdic- 
tions without regard for the results their choice entails, can we 
utilize the methodology and the resources which modern scholar- 
ship is exploiting in other branches of legal study. A fresh ap- 
proach will beget new and truer problems. 

David F. Cavers. 


University ScHoor or Law. 


59 Professor Beale remarked in the course of the discussion by the American 
Law Institute of the rule to select the law governing the validity of a contract, “ It 
is not the purpose of the Restatement, as I understand it, to prevent the evolution 
of a better rule in the course of future decisions”. 6 Am. L. Inst. PROCEEDINGS 
(1928) 458. Unfortunately, the Restatement contains no principle of growth and 
can give no direction to its development. It is a closed system. 
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PROCEDURE IN TORT CONTRIBUTION 


PROCEDURAL ASPECTS OF SECURING TORT 
CONTRIBUTION IN THE INJURED 
PLAINTIFF’S ACTION 


E desirability of contribution between negligent tortfeasors 

is a favorite subject for discussion,’ yet little has appeared 
concerning methods for its achievement, an important matter in 
view of the increasing possibility of obtaining it in numerous 
situations,’ and of the trend toward permitting litigation of the 
issue in the injured plaintiff’s action. One writer proposes that 
litigation of this issue be generally allowed in the plaintiff’s action 
against the tortfeasors and, if only one defendant is sued, that he 
be permitted to join the other for the purpose of obtaining con- 
tribution in that action and be entitled to a separate appeal on 
his cross-claim while the plaintiff remains free to execute what- 
ever judgment he may have secured:* This proposal undoubtedly 
expresses a commendable ideal; but what is more important, it 
suggests a reconsideration of the current methods of granting 
contribution and of the incidental problems of practice and pro- 
cedure involved in perfecting a method of litigating the whole 
matter in one action. The object of this article is to analyze 
critically the attempts of various jurisdictions to achieve this 
ideal, and to demonstrate by an examination of statutes and 
cases why only certain prescribed methods of administration are 
practicable, even under the most liberal of contemporary pro- 
cedural codes. 


1 See Reath, Contribution Between Persons Jointly Charged for Negligence — 
Merryweather v. Nixan (1898) 12 Harv. L. Rev. 176; Leflar, Contribution and In- 
demnity between Tortfeasors (1932) 81 U. or Pa. L. Rev. 130; Notes (1911) 11 
Cor. L. Rev. 665; (1931) 45 Harv. L. REv. 349. 

2 Contribution statutes of varying scope are now found in a dozen states. See 
Leflar, supra note 1, at 144; Legis. (1931) 45 Harv. L. Rev. 369. And the courts of 
three and perhaps four states have allowed contribution between negligent tort- 
feasors without the aid of a statute. Even in the others the rule has been made sub- 
ject to so many exceptions that it has lost much of its force. See Leflar, supra 
note 1, passim; Note (1931) 45 Harv. L. Rev. 349. 

3 See Leflar, supra note 1, at 145-46. Professor Leflar assumes the wisdom of 
litigation of tort contribution in the plaintiff’s action without discussion. 
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Since successful litigation of the issue of contribution in the 
plaintiff's action depends on the presence of both tortfeasors, a 
brief explanation seems appropriate of the practice enabling a 
solely sued tortfeasor to add the other regardless of the plaintiff’s 
wishes. ‘“ Third party practice ” or its English equivalent, “ third 
party procedure ”,* signifies the practice of a sued defendant 
joining an outsider —a third party—as a party defendant in 
the plaintiff’s action, for the purpose of litigating an issue con- 
cerning only the sued defendant and the added third party and 
involving the liability over of the third party to the sued defend- 
ant by way of indemnity for or contribution to the main liability 
between the plaintiff and the sued defendant. The sued de- 
fendant’s cross-claim against the added third party must grow 
out of and be dependent upon the subject matter of the plaintiff’s 
action against the former. Thus the issues in both the main 
action and the cross-claim will be identical, except for proof of 
the relationship leading to the liability over. In some jurisdic- 
tions the plaintiff may amend against the added third party and 
take judgment against him. The object of such practice is ap- 
parently to obviate the need for two lawsuits and to permit the 
clearing up of issues incidental to the main action in order to 
serve the convenience of all concerned, including the parties, the 
court, the witnesses, and the jury, and to facilitate the recovery 
of liability over. Third party practice in particular jurisdictions 
will later be discussed in detail. 


I. THE PROBLEM 


The main problem, in brief, is to devise a method whereby 
the separate issue of contribution between the joint tortfeasors 
can be settled in the plaintiff’s action without encroaching on his 
rights or convenience.’ The alternative of a separate action over 
is simpler, but has the compensating disadvantages of requiring 
two actions and usually two jury trials where one would have 
sufficed. This, in turn, delays the recovery of contribution, in- 


4 See Third Party Procedure (1926) 70 Sox. J. 406, (1926) 161 L. T. 136. See 
also Note (1921) 19 Micu. L. Rev. 540; (1920) 33 Harv. L. Rev. 614; ANN. Prac. 
1933, Order XVIA, pp. 294-312, passim. 

5 Since the plaintiff sets a lawsuit in motion, he has traditionally been per- 
mitted to run it as he pleases. Thus, when he suffers damage by the joint tort of 
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creases the work of the courts, multiplies the cost of litigation 
for the commonwealth and the parties to the contribution issue, 
and creates the risk that the claimant will lose testimony by 
death, removal, or lapse of memory on the part of the witnesses. 
But in spite of these disadvantages, the separate action over is 
preferable to litigation of the contribution issue in plaintiff’s 
action, even if both issues are for most purposes identical, unless 
the proposed method is actually convenient and easy and does 
not seriously impose on the plaintiff’s rights. 

The nature of the incidental problems. depends largely on the 
interpretation of two concepts — “ contribution” and “ common 
obligation.” For instance, a jurisdiction may create contribution 
between tortfeasors in accordance with the traditional principle 
concerning contribution in general, granting it only to a claimant 
who has satisfied more than his proportionate share of a common 
obligation.® Will such a jurisdiction permit the claimant to assert 
his claim pending the trial of his own and his co-tortfeasor’s 
liability? Or will it deny the assertion of this claim either until 
the common obligation is proved or until it is both proved and 
discharged, because the cause of action for contribution does not 
theretofore arise?“ In other words, shall the interpretations of 
“contribution ” in the traditional principle be “ recovery of a 
money judgment ” therefor or the “ assertion of a claim or cause 
of action ”? ® 


more than one tortfeasor, he may sue both or either alone, securing a joint or sev- 
eral (and in some states more than one several) judgment which he may, within 
limits, execute as and when he pleases. Or, having joined both tortfeasors as de- 
fendants, he may drop one at any time or request the jury to bring in a verdict 
against only one. Or, suing one alone, he may covenant not to sue the other. These 
so-called “rights” of the plaintiff are simply descriptive of his control of his 
action in a system of law which accords no opportunity of litigation between the 
defendants. See 1 Cootey, Torts (4th ed. 1932) § 82. 

6 See 5 Pomeroy, Equity JurIsPRUDENCE (2d ed. 1919) § 2338. 

7 Since the separate action for contribution must stand or fall as a “ cause of 
action ” in accordance with the principle stated in 5 Pomeroy, Joc. cit. supra note 6, 
the temptation to treat the same claim for contribution, raised by cross-complaint 
in the injured plaintiff’s action, as the assertion of a “ cause of action” for con- 
tribution, within the traditional legal meaning of that phrase, is obvious. 

8 That is, will the assertion of the claim for contribution in the plaintiff’s action 
or merely the entry of an executable money judgment for contribution following the 
successful assertion of such claim, depend on compliance with the traditional 
principle ? 
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The “common obligation” essential to contribution between 
tortfeasors is, in some jurisdictions, simply the common liability 
of the tortfeasors, arising from the facts leading to the plaintiff’s 
cause of action, either to suffer joint judgment or to have the 
entire burden of loss for which each is fully responsible placed 
on either alone, at the plaintiff’s pleasure.° In others the required 
common obligation is an actual joint judgment recovered by the 
plaintiff against the parties to the claim for contribution.” 

A host of knotty problems follows, more or less incidental to 
the choice of interpretations of the two concepts. If, where the 
requisite common obligation is a joint judgment, the plaintiff joins 
both tortfeasors as co-defendants, does he surrender his common- 
law right to drop one of the defendants at any time, to neglect 
prosecution of either, to request the jury to render a verdict in 
favor of either, to refuse judgment against one, to neglect an 
appeal from a judgment in favor of one of the defendants, and to 
retain a several judgment against one defendant when the latter 
is seeking a new trial with a view to securing a joint judgment? 
And if the plaintiff in such a case sues only one of two joint 
tortfeasors may the sued defendant join the third party and 
force the plaintiff to secure a joint judgment which he may not 
want? And may such defendant initiate appeals from judgments 
favorable to such added party and prosecute new trials against 
him, not only delaying plaintiff’s execution of his several judg- 
ment but necessarily causing him to relinquish it in order to make 
possible a joint judgment at a new trial? Will the practice or 
procedure of any jurisdiction provide the means of taking such 
steps? 

Where the essential common obligation is simply the com- 
mon liability of both tortfeasors to suffer joint judgment or to 
bear alone the entire burden of loss at the plaintiff’s wish, do the 
problems suggested in the previous paragraph arise? Is it more 


® Underwriters at Lloyds v. Smith, 166 Minn. 388, 208 N. W. 13 (1926); 
Duluth, M. & N. Ry. v. McCarthy, 183 Minn. 414, 236 N. W. 766 (1931); Wait v. 
Pierce, 191 Wis. 202, 210 N. W. 410, 822 (1926); N. C. Cope ANN. (Michie, 1931) 
§ 618; Va. Cope Ann. (1930) § 5779; Ont. Stat. 20 GEo. V, c. 27 (1930). 

10 Mp. Ann. Cove (Bagby, Supp. 1929) art. 50, §12A; Mo. Rev. Star. (1929) 
§ 3268; N. M. Star. Ann. (Courtright, 1929) § 76-100; N. Y. C. P. A. (1920) 
§ 211-a; Tex. Stat. (Vernon, 1928) art. 2212; W. Va. Cope Ann. (Michie, 1932) 
§ 5482. 
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feasible to litigate the issue of contribution in the plaintiff’s action 
under such circumstances? And if so, does it make any dif- 
ference whether plaintiff joins both tortfeasors or sues only one, 
leaving him to join the other if he can do so? 

These paragraphs barely suggest the intricacies of the prob- 
lems. Answers to the questions are essentially value judgments. 
The discussion consequently will be confined to a criticism of 
the various current and proposed methods and expedients in 
terms of their administrative practicability. 


II. CURRENT METHODS OF ADMINISTERING CONTRIBUTION 
IN THE LIGHT OF THE NATURE OF THE COMMON 
- OBLIGATION 


When a plaintiff secures a final joint judgment against two | 
negligent tortfeasors and executes it against one, the latter may ‘ 
recover contribution, if at all, by separate action over™ or, in | 
some states, may move for a judgment of contribution in the 
plaintiff’s action.’* In the separate action over the claimant 
simply proves the joint judgment and his payment thereof. 

If the plaintiff sues and procures judgment against only one 
of two joint tortfeasors, or sues both and gets judgment against 
only one, recovery of contribution is not so simple. Some juris- 
dictions permit contribution between tortfeasors only when the 
conventional common obligation is a joint judgment.** Under 
such a requirement the claimant in question could recover noth- 
ing. Others, however, recognize as a sufficient common obligation 
the liability resting on both joint tortfeasors to suffer at the 
plaintiff’s pleasure an adverse joint judgment or a several liability 
for the entire loss.** This view is analogous to contribution be- 


11 The separate action in such a situation is permitted in all states recognizing 
contribution between tortfeasors. 

12 Mp. Ann. Cope (Bagby, Supp. 1929) art. 50, §12A (after payment); N. Y. 
C. P. A. (1920) § 211-a (after payment); N. C. Cope Ann. (Michie, 1931) § 618 
(subrogation after payment) ; Wait v. Pierce, 191 Wis. 202, 210 N. W. 822 (1926) ; 
Haines v. Duffy, 206 Wis. 193, 240 N. W. 152 (1931). See also Kan. Rev. Star. 
ANN. (1923) § 60-3437 as interpreted in City of Fort Scott v. Kansas, F. S. & M. 
R. R., 66 Kan. 610, 72 Pac. 238 (1903). 
13 See note 10, supra. See also Ga. Cope Ann. (Michie, 1926) § 4513. 
14 See note 9, supra. 
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tween co-sureties and under it the claimant in question may 
bring a separate action for contribution against his fellow tort- 
feasor. In this action the claimant must try before a jury his 
defendant’s “liability” to the original plaintiff, proving that 
he was concurrently negligent with the claimant so that, had the 
original plaintiff desired, he might have recovered a joint judg- 
ment against the claimant and his defendant or placed the entire 
burden of loss on the latter. Such “ liability ” is academic as 
far as the original plaintiff is concerned, but its proof is essential in 
order to establish the incubus of common liability that rested 
on both tortfeasors alike immediately after the fact transaction 
giving rise to the tort cause of action. In this separate action 
the jury does not assess damages, that issue being settled by the 
verdict and judgment against the claimant and in favor of the 
original plaintiff. 

The procedure by separate action is clear where the plaintiff 
has sued and has had judgment against only the claimant. That 
the plaintiff has sued both tortfeasors, one of whom has won a 
favorable judgment on the merits, does not alter the case. Ad- 
judication of his co-tortfeasor’s non-liability, as between plaintiff 
and such co-tortfeasor, does not prevent the claimant from reliti- 
gating the issue in a separate action for contribution.*° This is 
true in spite of the fact that the party to a joint judgment, 
against whom contribution is sought, is bound by the joint judg- 
ment and may not relitigate the issue of his liability to the 
original plaintiff in the separate action over.*® 

But in some jurisdictions the claimant may litigate the issue 
of contribution in the original plaintiff's action, obviating the 
necessity of resort to a separate proceeding.*’ This litigation 


15 Bakula v. Schwab, 167 Wis. 546, 168 N. W. 378 (1918) ; Wait v. Pierce, 191 
Wis. 202, 210 N. W. 410, 822 (1926); Grant v. Asmuth, 195 Wis. 458, 218 N. W. 
834 (1928); Michel v. McKenna, 199 Wis. 608, 227 N. W. 396 (1929). 

16 Wait v. Pierce, 191 Wis. 202, 210 N. W. 410, 822 (1926). 

17 This practice is most fully developed in Wisconsin, the history of its 
achievement appearing chronologically in the following cases: Ellis v. Chicago & 
N. Ry., 167 Wis. 392, 167 N. W. 1048 (1918) ; Bakula v. Schwab, 167 Wis. 546, 168 
N. W. 378 (1918) ; Fisher v. Milwaukee E. R. & L. Co., 173 Wis. 57, 180 N. W. 269 
(1920) ; Brubaker v. Iowa County, 174 Wis. 574, 183 N. W. 690 (1921) ; Mitchell v. 
Raymond, 181 Wis. 591, 195 N. W. 855 (1923); Wait v. Pierce, 191 Wis. 202, 210 
N. W. 410, 822 (1926); Grant v. Asmuth, 195 Wis. 458, 218 N. W. 834 (1928); 
Michel v. McKenna, 199 Wis. 608, 227 N. W. 396 (1929) ; Scharine v. Huebsch, 203 


{ 
} 
q 
q 
q 
| 
q 
i 
q 
q 
q 
{ 
q 
q 
qi 
q 
q 
4 
q 
a 


1933] PROCEDURE IN TORT CONTRIBUTION 215 


may arise under various circumstances. For example, where the 
common obligation requisite to contribution is not joint judg- 
ment liability, suppose the plaintiff sues two joint tortfeasors as 
such. Each defendant, on the chance that the plaintiff will re- 
cover and be content with a several judgment against him, wishes 
to be in a position to exact contribution in the same action. Under 
appropriate rules of practice each may cross-claim against the 
other for contribution ** and, if a joint judgment does result, the 
court may enter contingent judgments for contribution in favor of 
each, to be rendered final for the benefit of him who discharges 
the judgment.’® Even where the plaintiff recovers a joint judg- 
ment, one of the defendants may secure a reversal on appeal. If 
the appellate court in question is one of intermediate appeal, the 
plaintiff or cross-claiming co-defendant may secure a reversal 
and reinstatement of the trial court’s judgment by further 


appeal.”° 


Wis. 261, 234 N. W. 358 (1931); Haines v. Duffy, 206 Wis. 193, 240 N. W. 152 
(1931) ; Brown v. Haertel, 210 Wis. 354, 246 N. W. 691 (1933). The practice is well 
established in Ontario. See Ont. Rev. Stat. (1927) c. 103, as developed in Onr. 
Strat. 20 GEO. V, c. 27 (1930), particularly §§ 3, 5, and 6, and Bertling v. Sanderson, 
39 Ont. W. N. 465 (1931). See also N. C. Cope (Michie, 1931) § 618; Pa. Srar. 
Ann. (Purdon, 1930) tit. 12, § 141, as amended by Pa. Acts 1931, no. 236, p. 663. 
Cf. Haines v. Bero E. C. Corp., 230 App. Div. 332, 243 N. Y. Supp. 657 (1930), and 
Lottman v. Cuilla, 288 S. W 123 (Tex. Comm. App. 1926). 

18 See, ¢.g., the Wisconsin cross-claim statute, Wis. Stat. (1931) § 263.15, 
amended by rule of court in June, 1933. Cf. Scharine v. Huebsch, 203 Wis. 261, 234 
N. W. 358 (1931). 

19 Jbid. See also Haines v. Duffy, 206 Wis. 193, 240 N. W. 152 (1931). 

20 The case has probably not arisen in a jurisdiction where a joint judgment is 
not required for tort contribution; but there is no reason why the cross-appeal 
should not be granted as long as plaintiff’s right to execute his several judgment is 
not affected. Cf. Scharine v. Huebsch, 203 Wis. 261, 234 N. W. 358 (1931). 

Another problem of appellate practice appears in two New York cases. In the 
first of these two the New York court allowed an appeal from his co-defendant’s 
favorable judgment to an unsuccessful several judgment debtor as a “ party ag- 
grieved ” under the New York statute governing appeals. Price v. Ryan, 255 N. Y. 
16, 173 N. E. 907 (1930). This result seems obvious. In the second, however, the 
co-defendants suffered an adverse joint judgment at the trial, which was reversed 
as to one of them by the appellate division, the plaintiff being content with his re- 
maining several judgment. The Court of Appeal’s denial of an appeal to the unsuc- 
cessful defendant from the judgment of the intermediate appellate court in favor of 
his co-defendant, which he sought under the “ party aggrieved” statute, is not so 
obvious. The appellant in question claimed that under the tort contribution statute 
he had acquired a “ property right ” in the joint judgment which plaintiff had se- 
cured at the trial. The court answered that he had acquired no rights under the 
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Suppose the plaintiff in the case under discussion, however, 
recovers only a several judgment against one of the defendants, 
who, pursuant to the practice in some jurisdictions, files a separate 
appeal on his cross-claim for contribution from his co-defendant’s 
favorable judgment.** On such an appeal the appellee’s judg- 
ment may be reversed and the appellant granted a new trial on 
his cross-claim. A defendant permitted to file a cross-claim for 
contribution, incidentally, is as to his co-defendant a plaintiff with 
respect to the issue of contribution and may assist in or under- 
take the prosecution of the original plaintiff’s action against his 
co-defendant.” 

The plaintiff, of course, may also have appealed in the case 
under discussion and may prosecute a possible new trial. This 
situation in a case involving a cross-claim for contribution seems 
to have never arisen, but its probable consequences will be dis- 
cussed later.** Suppose, rather, that the plaintiff is content with 
his several judgment against the claimant and does not appeal 
from the judgment in favor of the co-defendant, whereas the 
claimant is granted a new trial on his cross-appeal. The practice 
in only two or three jurisdictions is adequate to cope with the 
situation.** When the point first arose in Wisconsin the claim- 


contribution statute until he had also discharged more than his share of the joint 
judgment, a requirement he had neglected to fulfill. The best reason for this ap- 
parently sound decision, however, would seem to be the inconvenience to plaintiff 
who would otherwise be compelled to delay execution of his several judgment pend- 
ing the decision of the cross-appeal. Ward v. Iroquois Gas Corp., 258 N. Y. 124, 179 
N. E. 317 (1932). 

21 Scharine v. Huebsch, 203 Wis. 261, 234 N. W. 358 (1931) ; Topping v. Oshawa 
Street Ry., 66 Ont. L. R. 618 (1931). 

22 This is apparent in many of the cases recognizing litigation of the cross-claim 
in plaintiff’s action. Cf. Bowman v. Greensboro, 190 N. C. 611, 130 S. E. 502 
(1925) ; Scharine v. Huebsch, 203 Wis. 261, 234 N. W. 358 (1931) ; Bertling v. San- 
derson, 39 Ont. W. N. 465 (1931). 

23 It did arise in Topping v. Oshawa Street Ry:, 66 Ont. L. R. 618 (1931), but 
in a trial by the court without a jury. This difference is important, since the court 
in such circumstances would naturally give plaintiff a judgment on his successful 
appeal for the same amount he recovered against the claimant. If his appeal 
resulted in a new trial before a jury, however, a difficult problem of contribution 
might arise. See p. 221, infra. See also Bailey v. C. Lewis Lavine, Inc., 302 Pa. 
273, 277-78, 153 Atl. 422, 423 (1931). 

24 Scharine v. Huebsch, 203 Wis. 261, 234 N. W. 358 (1931), is the only direct 
authority, but the practice of Ontario, North Carolina, and perhaps Pennsylvania 
might be equal to it. See Ont. Star. 20 Geo. V, c. 27 (1930) ; Topping v. Oshawa 
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ant’s cross-appeal was denied as impossible to administer.** Since 
then an adequate practice has been achieved.** The court per- 
mits plaintiff to withdraw from the action and execute his several 
judgment while the claimant prosecutes his appeal and possible 
new trial against his co-defendant, in which he re-tries the issue 
of the latter’s “liability” in negligence to the plaintiff exactly 
as he would were he bringing a separate action over for con- 
tribution. This step necessitated the invention of what the 
Wisconsin court calls the “split judgment ”.** The court regards 
it as an innovation of considerable moment since it requires more 
than one judgment to be rendered in an action at law. Never- 
theless, it seems an eminently sensible device, and the court’s 
view of such an action as a consolidation of two or more law 
suits tried together singly for convenience amply supports the 
soundness of its adoption. 

Now suppose, retaining the view that the requisite common 
obligation is not joint judgment liability, that the original plain- 
tiff under discussion had sued only one of the two joint tort- 
feasors. This defendant may, under the third party practice 
of some jurisdictions, add the other tortfeasor as a party de- 
fendant and cross-claim against him for contribution.** In 
Wisconsin the plaintiff has the option of amending his complaint 
in such a case to include the added third party and to prosecute 
both defendants to a joint judgment.” If he exercises this choice, 


Street Ry., 66 Ont. L. R. 618 (1931); N. C. Cope Ann. (Michie, 1931) § 618; 
Bowman v. City of Greensboro, 190 N. C. 611, 130 S. E. 502 (1925); Pa. Stat. ANN. 
(Purdon, 1930) tit. 12, § 141, as amended by Pa. Acts 1931, no. 236, p. — 

25 Bakula v. Schwab, 167 Wis. 546, 168 N. W. 378 (1918). 

26 Scharine v. Huebsch, 203 Wis. 261, 234 N. W. 358 (1931) ; Brown v. Haertel, 
210 Wis. 354, 246 N. W. 691 (1933). 27 Ibid. 

28 N. C. Cope Ann. (Michie, 1931) § 618; Bowman v. Greensboro, 190 N. C. 

611, 130 S. E. 502 (1925) (applying the more general statute); N. C. Cope Ann. 
_ (Michie, 1931) § 602 (indemnity) ; Pa. Strat. Ann. (Purdon, 1931) tit. 12, § 141, as 
amended by Pa. Acts 1931, no. 236, p. 663; Gilkey ¥. Montag, 13 D. & C. 717 (Pa. 
1930); Lex v. Roberts & Mander Stove Co., 15 D. & C. 394 (Pa. 1931) ; Amandeo 
v. Philadelphia, 16 D. & C. 106 (Pa. 1931) ; Lottman v. Cuilla, 288 S. W. 123 (Tex. 
Comm. App. 1926); Wait v. Pierce, 191 Wis. 202, 210 N. W. 410, 822 (1926); 
Mitchell v. Raymond, 181 Wis. 591, 195 N. W. 855 (1923) ; Ont. Stat. 20 Geo. V, 
c. 27, §6 (1930); Bertling v. Sanderson, 39 Ont. W. N. 465 (1931). See also 
Haines v. Bero E. C. Corp., 230 App. Div. 332, 243 N. Y. Supp. 657 (1930). 

29 Cf. Mitchell v. Raymond, 181 Wis. 591, 195 N. W. 855 (1923); Scharine v. 
Huebsch, 203 Wis. 261, 234 N. W. 358 (1931). See note 52, infra. 
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the action proceeds exactly as if plaintiff had originally joined 
both tortfeasors, as discussed above, the added defendant being 
allowed to file a cross-claim for contribution against the original 
defendant.*° But if the plaintiff chooses not to amend, the third 
party may not and need not cross-claim for contribution, since 
the plaintiff cannot take judgment against him. The action now 
consists substantially of two suits, the plaintiff against the claim- 
ant and the claimant against the added third party.** Judgment 
for the claimant against the third party necessarily depends on 
recovery by the plaintiff against the claimant.** In addition 
thereto the claimant must try the issue of the third party’s 
negligence to the plaintiff and virtually prove that the plaintiff 
could have recovered his entire damages from the third party 
had he desired to do so. Here again the “ split judgment ” men- 
tioned in the previous paragraph may be necessary for the per- 
fection of the practice. If the plaintiff recovers judgment against 
the claimant, who, in his turn, fails in his cross-claim against the 
third party, a separate appeal by the claimant on his cross-claim 
would be inexpedient, unless the plaintiff could withdraw from the 
action and presently execute his several judgment against the 
claimant. The same situation appears if the claimant appealed 
from the entire judgment, the appellate court affirming the 
plaintiff’s judgment against the claimant and reversing judg- 
ment on the cross-claim, granting the appellant a new trial against 
the third party. 

Whether the plaintiff originally sued both tortfeasors jointly 
or whether the second was added at the instance of the first under 
third party practice, the claimant for contribution assists in or 
assumes the prosecution of his co-defendant. In either case the 
identical issues of negligence and liability of both defendants 
to the plaintiff are tried together before the same jury and a single 
verdict disposes of both issues at once. Any incidental issues 
arising separately between the claimant and the third party not 

30 Scharine v. Huebsch, 203 Wis. 261, 234 N. W. 358 (1931) ; Brown v. Haertel, 
210 Wis. 354, 246 N. W. 691 (1933). In Mitchell v. Raymond, 181 Wis. 591, 195 
N. W. 855 (1923), plaintiff did not amend, so the added defendant did not cross-claim. 

81 See Scharine v. Huebsch, 203 Wis. 261, 234 N. W. 358 (1931); Fisher v. 
Yellow Cab Co., 16 D. & C. 25: (Pa. 1931). 


82 This is obvious in all contribution and indemnity cases, since judgment for the 
claimant implies his own judgment liability to the plaintiff. 
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relating to or concerning the plaintiff’s claim are disposed of on 
a separate day.** If the verdict in the plaintiff’s action is adverse 
to the claimant and favorable to his co-defendant, he may appeal 
and prosecute a separate new trial if his appeal is successful. 
This practice probably imposes the minimum of inconvenience on 
the plaintiff while affording the maximum opportunity to the 
claimant to expedite the issue of contribution. 

Where contribution is granted only between joint judgment 
debtors, satisfactory litigation of the claim for contribution in 
the plaintiff’s action is impossible. Suppose in such a jurisdiction 
the injured plaintiff sued two tortfeasors jointly, recovering a 
several judgment against one of them, with which he was content. 
If the judgment debtor appealed from his co-defendant’s favor- 
able judgment and secured a reversal thereof and a new trial 
which resulted in a verdict and judgment against the co- 
defendant, the result would be anomalous. The plaintiff would 
receive the benefit of a new trial and a judgment for which he 
did not ask.** Pending the outcome of the new trial he has had 
to delay the execution of his several judgment, since the whole 
point of permitting the claimant’s appeal and new trial is to 
secure a joint judgment in the plaintiff’s favor against both de- 
fendants as a basis of contribution. But the upshot of claimant’s 
successful re-trial of his co-defendant, even if the plaintiff is 
given the benefit of the new judgment, is not a joint judgment but 
two several judgments, probably in varying amounts, in the plain- 
tiffs favor, and the claimant’s attempt to establish the required 
common obligation for contribution has been futile.*° If the 
claimant were allowed to compel the plaintiff to surrender his 
several judgment and re-try both defendants, a joint judgment 
might follow, but on the other hand, the plaintiff might fail to 

83 See, e.g., Vinnacombe v. Philadelphia & Am. S., 297 Pa. 564, 573-74, 147 Atl. 
826, 831 (1929). See also ANN. Prac. 1933, Order XVIA, pp. 294-312. 

34 Price v. Ryan, 255 N. Y. 16, 173 N. E. 907 (1930); Fox v. Western N. Y. 
Motor Lines, Inc., 257 N. Y. 305, 178 N. E. 289 (1931); particularly, Ward v. 
Iroquois Gas Corp., 258 N. Y. 124, 179 N. E. 317 (1932). 

35 As to whether the plaintiff himself could retain the several judgment and 
appeal from the judgment in favor of the other defendant alone, see 2 FREEMAN, 
JupcMEnts (5th ed. 1925) $$ 573-74; 1 Cootey, Torts (4th ed. 1932) § 82; Legis. 
(1931) 45 Harv. L. Rev. 369, 372, n.22. But see Miller v. United Rys., 155 Mo. 


App. 528, 134 S. W. 1045 (1911). See also Dawson v. Schloss, 93 Cal. 194, 29 Pac. 
31 (1892); Cameron v. Kanrich, 201 Mass. 451, 87 N. E. 605 (1909). 
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recover any judgment at all at the new trial. No court would 
permit the claimant to impose on the plaintiff’s rights to the ex- 
tent of depriving him of his severai judgment simply to further 
the claim for contribution. The same problem exists where the 
plaintiff secures a joint judgment which is rendered several by 
the successful appeal of one of the defendants.*° 

If litigation of the issue of contribution in the plaintiff’s action 
is impracticable in jurisdictions requiring joint judgment liability 
for the common obligation when the plaintiff has voluntarily sued 
the tortfeasors jointly, it is even more futile when he has sued 
only one who, in turn, adds the other by third party practice for 
the purpose of securing contribution.** In such a case, even when 
the plaintiff is willing to amend his complaint against the added 
defendant, all the difficulties arising in the plaintiff's voluntary 
joint action are present. If the plaintiff is unwilling to amend 
his complaint to include the third party, he is virtually com- 
pelled to do so and to take a joint judgment, the verdict per- 
mitting.** Courts in at least two jurisdictions have permitted 
third party practice to facilitate contribution between tortfea- 
sors under these circumstances.*® If a joint judgment in favor 
of the plaintiff is not appealed or is affirmed on appeal, he suf- 
fers only the comparatively slight inconvenience of having to 
accept a judgment he doesn’t want. But if the third party 
secures a reversal and new trial on appeal or if the trial court 
renders a several judgment against the originally sued defendant 
and judgment in favor of the third party, the plaintiffs embar- 
rassment and the futility of the practice are obvious. 

An eventuality which has probably never arisen concerning 

86 That is, if a new trial were granted the plaintiff who preferred to withdraw 
with his remaining several judgment against claimant, would the latter have any 
right to conduct the new trial for the purpose of achieving the joint judgment neces- 
sary for contribution, compelling the plaintiff to await the outcome of such new 
trial? Compare the situation discussed in note 20, supra. 

87 Haines v. Bero E. C. Corp., 230 App. Div. 332, 243 N. Y. Supp. 657 (1930), 


with which compare Fox v. Western N. Y. Motor Lines, Inc., 257 N. Y. 305, 178 
N. E. 289 (1931). 

88 This might be difficult where the plaintiff had covenanted not to sue the 
added defendant. Where joint judgment liability is not required, such a covenant 
would make no difference since contribution could be had without issue being 
joined between plaintiff and the third party. 

89 Haines v. Bero E. C. Corp., 230 App. Div. 332, 243 N. Y. Supp. 657 (1930) ; 
Lottman v. Cuilla, 288 S. W. 123 (Tex. Comm. App. 1926). 
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a problem of damages arising out of the litigation of this issue 
in plaintiff’s action deserves some notice. Suppose, the required 
common obligation not being a joint judgment, that the plaintiff 
sues two tortfeasors jointly or amends his complaint to include 
an added third party. Suppose that he recovers a joint judg- 
ment which is rendered several by the successful appeal of one 
of the defendants who, in turn, suffers a several judgment at a 
new trial or that he recovers a several judgment against one at 
the trial and, upon obtaining a new trial against the other on 
appeal, a several judgment against the other. In all probability, 
the several verdicts of the two juries involved will not coincide 
in the amounts of damages rendered. Assuming this to be true, 
how will the issue of contribution be solved? The plaintiff will 
naturally execute on the larger judgment. Will courts deny con- 
tribution because the disparate verdicts negate a common obliga- 
tion? Or will they look behind the judgments and refer the issue 
of contribution to the original common liability to have suffered 
an adverse joint judgment or several liability for the entire loss . 
at the pleasure of the plaintiff? If they take the latter view 
what will be the amount of the judgment for contribution, as- 


suming the claimant has discharged his liability in full? It 
could be half of the claimant’s adverse judgment, half of his 
co-defendant’s, or, if the latter’s judgment liability were less 
than half of the claimant’s, not more than the full amount of 
such judgment. The answers to these questions are not sug- 


gested in the reports.*° 

The purpose of this account has been simply to describe gen- 
erally the various basic methods, with incidental implications, 
employed in Anglo-American jurisdictions permitting contribu- 
tion between tortfeasors. The following sections of this article 
will treat in detail the problems relating to the litigation of the 
issue of contribution in plaintiff’s action which arise under par- 
ticular statutes and rules. 


40 This situation has probably not arisen where a jury was employed and the 
plaintiff’s several judgments were thus almost certain to be of unequal amounts. In 
an Ontario case tried without a jury plaintiff recovered a several judgment against 
the claimant and both of them appealed from the co-defendant’s favorable judg- 
ment. Both appeals were granted, but plaintiff’s judgment against each defendant 
was naturally identical, and no troublesome issue of damages appeared. Topping v. 
Oshawa Street Ry., 66 Ont. L. R. 618 (1931). 
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III. AccRUAL OF THE CAUSE OF ACTION FOR 
CoNTRIBUTION 


According to principles governing contribution generally, the 
cause of action therefor does not accrue until the claimant has 
discharged more than his share of a common obligation.** It is 
not surprising, consequently, to find courts justifying under this 
rule the denial of claims for contribution between tortfeasors 
until the claimant has paid more than his proportionate share 
of the injured plaintiff's damages. But universal acceptance of 
this view would render impossible litigation of the issue of con- 
tribution in the plaintiff’s action. 

This general principle probably became crystallized while 
cross-claims, third party practice and other procedural devices 
enabling the litigation of the claim for contribution in the plain- 
tiffs action were unknown. It states no more than what was 
_ obvious under limitations of practice contemporary to its growth 
and cannot purport to state what is true in jurisdictions creating 
these procedural devices. In some jurisdictions legislatures have 
specifically provided a practice to enable the litigation of the 
issue of tort contribution in the plaintiff’s action.‘* Others, 
however, have adopted only general provisions permitting the 
cross-litigation in a plaintiff’s action of issues growing out of 
and pertaining to the plaintiff’s claim, without specific reference 
to contribution of any kind.** Under these general provisions it 
is not obvious that the cause of action for tort contribution arises 
pending the liability of and its discharge by the claimant. But 
if a court operating under these provisions wishes, for reasons 
of convenience, to allow a claimant to litigate his claim in the 


41 5 PoMEROY, loc. cit. supra note 6. See also Standard Acc. Ins. Co. v. Run- 
quist, 209 Wis. 97, 244 N. W. 757 (1932). 

42 N. C. Cope Ann. (Michie, 1931) § 618; Ont. Stat. 20 GEO. V, c. 27 (1930). 
See also Pa. Stat. Ann. (Purdon, 1930) tit. 12, §141, as amended by Pa. Acts 
1931, no. 236, p. 663. 

#3 Wis. Stat. (1931) $§ 260.19(3),(4), 263.15(1),(2), as interpreted in Wait 
v. Pierce, 191 Wis. 202, 210 N. W. 410, 822 (1926). See also N. C. Cope ANN. 
(Michie, 1931) § 602, as applied in Bowman v. Greensboro, 190 N. C. 611, 130 
S. E. 502 (1925); and Tex. Stat. (Vernon, 1928) art. 1992, as applied with art. 
2212, the tort contribution statute, in Lottman v. Cuilla, 288 S. W. 123 (Tex. 
Comm. App. 1926). 


222 ee [Vol. 47 


1933] 


PROCEDURE IN TORT CONTRIBUTION 223 


very action in which his own liability is about to be decided, his 
cause of action for that purpose must be deemed to have accrued 
and the rule governing the inception of the cause of action for 
contribution must be restated accordingly.** 

A statute generally providing affirmative relief between co- 
defendants by cross-complaint, at least in a jurisdiction recogniz- 
ing tort contribution, may be construed to permit by implication 
the assertion of the claimant’s cause of action for contribution 
in the plaintiff’s joint action against both tortfeasors. This is 
clear, at any rate, when the requisite common obligation is not 
joint judgment liability.*° But when the plaintiff has sued only 
the claimant, a third party statute is likewise necessary to permit 
the claim for contribution in the plaintiff’s action. Under no 
other circumstances, excepting express statutes covering tort 
contribution, may courts permit this practice without judicial 
legislation. 

A glance at the part played by the traditional principle govern- 
ing the inception of the cause of action for contribution in the 
development and realization of this practice under general cross- 
claim and third party statutes in- Wisconsin, should prove the 
inadequacy of this principle as controlling under modern pro- 
cedure. The Wisconsin third party and cross-claim statutes 
antedated and did not comprehend contribution between tort- 
feasors.*° In the same year that tort contribution was first 
recognized in that state, the court, deciding its first case in 
which the claimant sought contribution in the plaintiff’s action, 
gave as one reason for denying his claim that the cause of 
action had not yet arisen in accordance with the general principle 
stated above.*’ The court’s decision obviously rested on more 
fundamental objections relating to invocation of the third party 
statute. Eight years later, when the court felt more kindly dis- 
posed toward third party practice, it retracted this statement.** 


_ #* Cf. Wait v. Pierce, 191 Wis. 202, 210 N. W. 410, 822 (1926). 

45 Ibid. 

46 Wis. Stat. (1931) §§ 260.19, 263.15 were passed prior to the inception of 
contribution between tortfeasors in Wisconsin, which took place in Ellis v. Chicago 
& N. Ry., 167 Wis. 392, 167 N. W. 1048 (1918); see Wait v. Pierce, 191 Wis. 202, 
225, 210 N. W. 410, 822, 823 (1926). 

47 See Bakula v. Schwab, 167 Wis. 546, 558, 168 N. W. 378, 382 (1918). 
48 See Wait v. Pierce, 191 Wis. 202, 228-30, 210 N. W. 410, 822, 824 (1926). 


224 HARVARD LAW REVIEW [Vol. 47 


In this later case the question arose on demurrer to a cross- 
claim for contribution filed by a singly sued defendant against 
an added third party, the demurrer alleging that the cross-claim 
did not state a cause of action. The court observed that under 
the joinder or third party statute the sued defendant who shows 
“that if he be held liable in the action he will have a right of 
action against a third person not a party to the action for the 
amount of the recovery against him,” *® may join such third 
party as a co-defendant and assert his right of action over pres- 
ently in the plaintiff’s action. The provision quoted was obvi- 
ously worded with indemnity situations in mind; but the court, 
remarking that “the whole must include an amount less than 
the whole,” * argued that if one entitled to indemnity in a tort 
case could recover the whole amount of his liability by joinder and 
cross-claim in the plaintiff’s action, then one entitled to only 
half of his eventual liability by way of contribution could do the 
same.” 

Although invocation of this statute could not justify cross-claims 
for contribution between tortfeasors sued jointly by the plaintiff, 
nevertheless both the third party and the cross-claim statutes 
arise out of a legislative desire to enable the settlement at one 
time of all issues related to the plaintiff’s action in the hope of 
avoiding further separate litigation. Since this desire is equally 
manifest whether both tortfeasors appear as co-defendants at 
plaintiff's instance or pursuant to third party practice, cross- 
litigation of the claim for contribution in plaintiff’s joint action 
is amply justified under the cross-claim statute providing simply 
that “(a defendant . . . may have affirmative relief against a 
co-defendant .. .”* by cross-claiming therefor.“ It is in- 


49 Wis. STAT. (1931) § 260.19(3). 

50 Tbid. 51 Ibid. 

52 No provision for amendment by plaintiff to include the added defendant ap- 
pears in either the third party or the cross-complaint statutes of Wisconsin, al- 
though such amendment is orthodox in their contribution cases. See note 29, supra. 
Absence of this provision may be some indication that the statute was intended 
only to facilitate the recovery of indemnity, since the injured plaintiff is often un- 
able to recover a joint judgment against his defendant and the latter’s indemnitor, 
whereas he seldom, if ever, is unable to sue jointly those between whom the obli- 
gation of mutual contribution exists. 

58 Wis. Stat. (1931) § 263.15(1). 

54 Wait v. Pierce, 191 Wis. 202, 210 N. W. 410, 822 (1926). 
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teresting to note that cross-litigation of the issue of contribu- 
tion was not attempted in actions where the plaintiff had volun- 
tarily sued both tortfeasors jointly until after the practice had 
become established in cases arising under the third party 
statute.” 

Decisions in some of the cases involving this problem, that 
the cause of action does not accrue and may not be asserted until 
the common obligation has been either fixed or discharged, are 
explainable without resort to the traditional principles of con- 
tribution in general. Indeed, it occasionally appears that courts 
are only too willing to seek refuge under this time-honored prin- 
ciple to avoid deciding more embarrassing issues. For instance, 
in the first Wisconsin case referred to above, the court denied 
the claimant’s cross-appeal partly because the cause of action 
had not yet accrued. The court subsequently declared, how- 
ever, that had the claimant filed a cross-complaint formally 
raising the issue of contribution, it would have allowed his ap- 
peal.” Yet it seems obvious that the appeal would have been 
denied in any event, for the court had yet to work out over a 
period of years a practice adequate to handle such a situation, 
the last and most difficult step of which was involved in the case 
under discussion.** Furthermore in the immediately succeeding 
cases the court expressed a strong prejudice against similar at- 
tempts to use the plaintiff’s action for the litigation of foreign 
issues.” 

The decisions of the New York Court of Appeals denying the 
accrual of the cause of action until the common obligation was 
fixed and discharged are similarly explainable. Only “ where 
a money judgment has been recovered jointly . . .” against the 
claimant and his co-tortfeasor “... and such judgment has 
been paid . . .” °° by the claimant in excess of his proportionate 
share, may the claimant litigate the issue of tort contribution in 


55 See note 17, supra. 

56 See Bakula v. Schwab, 167 Wis. 546, 558, 168 N. W. 378, 382 (1918). 

57 See Wait v. Pierce, 191 Wis. 202, 229, 210 N. W. 410, 822, 824 (1926). 

58 Scharine v. Huebsch, 203 Wis. 261, 234 N. W. 358 (1931). 

59 See, e.g., Fisher v. Milwaukee E. R. & L. Co., 173 Wis. 57, 64, 180 N. W. 269, 
272 (1920); Brubaker v. Iowa County, 174 Wis. 574, 582, 183 N. W. 690, 693 
(1921). 

60 N. Y. C. P. A. (1920) § 211-a. 
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that state. The Fourth Department of the Appellate Division 
allowed a singly sued defendant to assert a cause of action for 
contribution in plaintiff’s action under a third party provision 
in spite of the terms of the tort contribution statute." A Texas 
court did likewise under similar circumstances.” But the New 
York Court of Appeals, recognizing the hopeless confusion which 
would follow the litigation of the issue of contribution in the 
plaintiff’s action under their statutory common obligation of 
joint judgment, stoutly declared that the practice was impossible, 
either by joinder or cross-appeal, because the cause of action did 
not arise until the common obligation was fixed and discharged 
in accordance with the statute. It seems apparent that if this 
court had agreed with the appellate division and the Texas 
court in believing that there was an adequate practice available 
for administering the litigation of the issue of contribution in 
the plaintiff’s action, it might well have decided that the cause 
of action for contribution arose when it was most convenient to 
have it arise. In other words, the New York Court did not deny 
this practice because the cause of action for contribution had 
not yet accrued; rather, the cause of action had not yet 
accrued because, in view of the practical difficulties involved 
under the restrictions of the contribution and appeals statute, 
the practice is inexpedient. 

In every jurisdiction where the problem of litigating all claims 
in one action arises, the court has the choice of interpreting the 
term “contribution” in its local statute or common-law rule 
either as “ recovery of judgment ”’, as “the assertion of a cause 
of action or claim” therefor, or both ways for different purposes. 
Even the Wisconsin court which permits the assertion of the 
claim in plaintiff's action pending the adjudicated liability of 
either tortfeasor requires the discharge of claimant’s fixed liability 
before he may litigate the issue of contribution by separate 
action.** And even when the claim is asserted in plaintiff’s 


61 Haines v. Bero E. C. Corp., 230 App. Div. 332, 243 N. Y. Supp. 657 (1930). 

62 Lottman v. Cuilla, 288 S. W. 123 (Tex. Comm. App. 1926). 

63 Price v. Ryan, 255 N. Y. 16, 173 N. E. 907 (1930); Fox v. Western N. Y. 
Motor Lines, Inc., 257 N. Y. 305, 178 N. E. 289 (1930) ; Ward v. Iroquois Gas Corp., 
258 N. Y. 124, 179 N. E. 317 (1932). 

64 Brubaker v. Iowa County, 174 Wis. 574, 183 N. W. 690 (1921) ; Wait v. Pierce, 
191 Wis. 202, 210 N. W. 410, 822 (1926); Grant v. Asmuth, 195 Wis. 458, 218 
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action the court gives the successful claimant only a “ contin- 
gent judgment ” © for contribution, to be made final on motion 
after he has discharged his judgment liability to the plaintiff. 
Rather than take the unwavering view that one cannot assert 
a claim for contribution under any circumstances unless at the 
same time he can prove facts sufficient to entitle him to a final 
judgment for contribution, it would seem much wiser for courts 
to adapt their notions of the cause of action for contribution to 
suit the most convenient and practicable methods of litigating 
that claim. 
IV. Party PRACTICE 


The previous discussion of third party practice has been based 
largely on Wisconsin and New York decisions and statutes. This 
practice varies, however, in different jurisdictions and separate 
consideration of particular provisions and their interpretations is 
essential. Emphasis has already been laid on the inevitable dif- 
ficulties of permitting any attempts at litigation of the issue of 
contribution in the plaintiff's action where the required common 
obligation is joint judgment liability. The New York Court of 
Appeals, however, has pointed out additional difficulties under its 
third party statute rendering that practice particularly impossible 
as a means of achieving contribution between tortfeasors. The 
joinder statute in question provides, in part, that “ Where any 
party to an action shows that some third person, not then a party 
to the action, is or will be liable to such party wholly or in part 
for the claim made against such party in the action . . .” © the 
court on request of such party may add the third person as a 
defendant and order cross-pleadings. The New York court ob- 
served that one invoking this provision to secure tort contribution 
must show, as a condition to the requested joinder, that if the 
plaintiff recovers and executes judgment against him, he will have 
an action over for contribution against the third party.” But he 


N. W. 834 (1928). For the usual rule in such tort contribution cases, see Under- 
writers at Lloyds v. Smith, 166 Minn. 388, 208 N. W. 13 (1926); Duluth, M. & N. 
Ry. v. McCarthy, 183 Minn. 414, 236 N. W. 766 (1931). 

65 Wait v. Pierce, 191 Wis. 202, 210 N. W. 410, 822 (1926). 

66 N. Y.C. P. A. (1920) § 193(2). (Italics inserted.) 

87 See Fox v. Western N. Y. Motor Lines, Inc., 257 N. Y. 305, 307, 178 N. E. 
289 (1931). 
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cannot show this to be so until the plaintiff has secured a joint 
judgment against both him and the third party, pursuant to the 
New York statute creating contribution between tortfeasors.® 
And it is to bring about this joint judgment in favor of plaintiff 
that the sued defendant invokes the third party statute. He is 
thus in the anomalous position of invoking a statute in order to 
bring about the very condition which he must show exists before 
he is entitled to invoke the statute. The Texas third party act, 
by its wording, does not raise the difficulty just discussed, although 
the other objections apply to litigating the claim in plaintiff’s 
action, including third party practice, since the required common 
obligation is joint judgment liability.” 

It is ironical to note that this litigation in general and third 
party practice in particular is hopeless and impracticable wher- 
ever it is essential to the procurement of contribution, for it is never 
essential where the claimant may procure contribution by a sepa- 
rate action in spite of the absence of a joint judgment in the origi- 
nal plaintiff's favor. If contribution depends on the recovery 
by plaintiff of a joint judgment, that judgment must naturally be 
determined in plaintiff’s action. Wherever the required common 
obligation is not joint judgment liability the alternative separate 
action over is always available, third party practice and other 
aspects of litigating the issue in plaintiff’s action being unneces- 
sary but convenient resorts. Of course, courts in jurisdictions 
requiring the common obligation of joint judgment may allow 
third party practice and cross-litigation in plaintiff’s action in 
spite of the inevitable trouble it will cause. It is hard to say that 
the contrary view in New York is more satisfactory because under 
it contribution can be had only where the plaintiff chooses to re- 
cover a joint judgment.” By insisting on his common-law rights 
to sue and recover only against whom he wishes, he may place the 
entire burden of loss on whichever of several joint tortfeasors he 
pleases. However undesirable this situation may be, it is not up 
to the courts to change it. If the New York legislature wishes to 


68 N. Y.C. P. A. (1920) § 211-a. 

69 Tex. Stat. (Vernon, 1928) arts. 1992, 2212. 

70 For criticism of the New York tort contribution statute and decisions there- 
under, see Notes (1931) 16 Corn L. Q. 246, 400, 598. 
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confine tort contribution to joint judgment debtors, it has what it 
wants. But ifit wishes to make contribution more generally avail- 
able to tortfeasors it should do away with the required common 
obligation of joint judgment liability. 

A noteworthy difference between the Wisconsin and New York 
third party provisions is the wording of the conditions of their 
use. In New York the defendant must show that the third party 
“. . . is or will be liable . . .” ™ to him if he is liable to plaintiff, 
whereas in Wisconsin the defendant has but to show that if he be 
liable to plaintiff “. . . he will have a right of action. . .”” 
against the third party. Although the two statutes probably mean 
the same thing in this respect, the Wisconsin wording is much 
clearer and more easily adaptable to the tort contribution cases 
where the defendant’s claim over, if any, would always be merely 
a right of action requiring a jury trial of a negligence issue, in 
contrast to the average indemnity case where the judgment against 
the defendant usually involves and settles the issue of the indem- 
nitor’s liability, if it is not already fixed by contract.” 

The Pennsylvania third party act * permits the joinder of added 
parties for the purpose of litigating cross-claims for indemnity or 
contribution in any action. This does not enact tort contribution 
but simply provides a method for litigating it in plaintiff’s action 
when and if it becomes part of the substantive law by statute or 
decision.*° The Pennsylvania court has already granted contribu- 
tion between the parties to a joint tort judgment,” but it neither 
decided nor said that the requisite common obligation was or was 
not to be a joint judgment liability. A few decisions of lower 

71.N. C. P. A. (1920) § 193(2). 

72 Wis. Stat. (1931) § 260.19(1). 

78 Even at common law the defendant could serve notice on his alleged in- 
demnitor to help him defend and if this notice was ignored the latter was bound 
by the judgment against defendant, the only issue in the separate action over 
being to prove the obligation to indemnify. 1 FREEMAN, JUDGMENTS (sth ed. 
1925) § 447 et seq. 

74 Pa. Stat. ANN. (Purdon, 1931) tit. 12, § 141, as amended by Pa. Acts 1931, 
no. 236, p. 663. 

75 See the discussion of the new third party act, with references to and quotations 
from the report of the Civil Law Committee of the Pennsylvania Bar Association at 
whose instance the legislature passed the act in Gilkey v. Montag, 13 D. & C. 717, 


718-19 (Pa. 1930). 
76 Goldman v. Mitchell-Fletcher Co., 292 Pa. 354, 141 Atl. 231 (1928). 
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courts " indicate that such liability will not be the common obliga- 
tion required, in which case the liberal Pennsylvania statute will 
enable the singly sued defendant to add for purposes of securing 
contribution “. . . any other person alleged to be . . . jointly 
or severally liable . . . with him, . . .” 

Under this statute, however, if it appears that the “ added de- 
fendantis liable to the plaintiff, either alone or jointly with any 
other defendant, the plaintiff may have verdict and judgment or 
other relief against [him] to the same extent as if [he] had been 
duly summoned by the plaintiff and the statement of claim had 
been amended to include [him], and as if he had replied thereto 
denying all liability.” “° The act goes on to provide that after the 
joinder, the suit shall continue “ according to equitable principals 
[sic] ” although under the existing law the plaintiff himself could 
not properly have joined “ all such parties ” as defendants. This 
aspect of the Pennsylvania third party statute is unique, and goes 
far beyond that of any other jurisdiction. The usual purpose of 
such a statute is simply to provide a defendant with a present 
method of asserting an eventual right to shift either part or all 
of the loss he sustains in plaintiff’s action. Unless the plaintiff 
amends to include the added party, which he probably could not 
do if an original joint suit were impossible, he derives no benefit 
from the presence of the added party in the action under third 
party statutes. And judgment against the added party against 
whom plaintiff has not amended can only follow plaintiff’s judg- 
ment against the original defendant. This is made particularly 
clear under the English third party provisions.*° 

In their statutes creating contribution between tortfeasors 
North Carolina ** and Ontario ** have included specific provisions, 
particularly with respect to third party practice, enabling and 


77 Cf. Cohen v. Philadelphia R. T. Co., 13 D. & C. 465 (Pa. 1930); Gilkey v. 
Montag, 13 D. & C. 717 (Pa. 1930); Lex v. Roberts & Mander Stove Co., 15 
D. & C. 394 (1931). 

78 Pa. Stat. Ann. (Purdon, 1931) tit. 12, § 141, as amended by Pa. Acts 1931, 
no. 236, p. 663. 

79 Ibid. 

80 Ann. Prac. 1933, Order XVIA, pp. 294-312. 

81 N. C. Cope Ann. (Michie, 1931) § 618. 

82 Ont. Stat. 20 GEO. V, c. 27 (1930). 
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encouraging the litigation and recovery of contribution in the plain- 
tiff’s action. This express approval of the practice would virtually 
compel courts with less initiative than the Wisconsin bench to 
develop incidental rules necessary to its perfection and covering 
situations not foreseen by the legislature. Courts in Ontario have 
developed a third party practice almost as complete as that in 
Wisconsin without having experienced the same difficulties along 
the way. There is apparently no case squarely decided under the 
North Carolina statute; ** but the court will probably develop a 
practice similar to that which it has approved in actions concern- 
ing tort indemnity. In such a case ** the court permitted the sued 
defendant to add a third party and try his liability, although plain- 
tiff refused to amend his complaint or take judgment against the 
added defendant. 

The Virginia court discouraged an attempt by a singly sued 
tortfeasor to add a third party for the purpose of procuring con- 
tribution in plaintiff’s action,*° construing a general provision for 
the joinder of parties not sued ** as a measure to facilitate the add- 
ing of necessary parties, a purely “ procedural ” device not affect- 
ing “ the nature of tort liability ”. The Texas statute ** construed 
to authorize joinder of a third party by defendant in such a case 
is hardly less general than Virginia’s; yet since contribution in 
Texas depends on a joint judgment liability, the court felt obliged 
to construe it in the only way making defendant’s claim pos- 
sible.** The only other instances of third party provisions and 
contribution between tortfeasors occur in Maryland and Michigan. 
In the former state the joinder provision,*® which does not refer 
to tort cases, will probably be interpreted to apply only to com- 
mon obligations arising out of contract, especially since the re- 


83 It was invoked by a sued defendant to join a third party for purposes of 
contribution in two cases, but was held inapplicable because the parties defendant 
were not joint tortfeasors. Brown v. Southern Ry., 202 N. C. 256, 162 S. E. 613 
(1932) ; Hoover v. Globe Indemnity Co., 202 N. C. 655, 163 S. E. 758 (1932). 

84 Bowman v. Greensboro, 190 N. C. 611, 130 S. E. 502 (1925). 

85 Hogan v. Miller, 156 Va. 166, 157 S. E. 540 (1931). 

86 Va. Cope ANN. (1930) § 5779. 

87 Tex. Stat. (Vernon, 1928) art. 1992. 

88 Lottman v. Cuilla, 288 S. W. 123 (Tex. Comm. App. 1926); (1928) 6 TEx. 
L. 554. 

89 Mp. Ann. Cope (Bagby, 1924) art. 16, § 196. 
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quired common obligation is joint judgment liability. The 
Michigan statute ® creates contribution between non-malicious 
joint libellors and permits the joinder of all such whom plaintiff 
neglects to sue. There is apparently no case decided under this 
provision. 

England’s third party practice’ is more sophisticated than 
that of any American jurisdiction; yet since tort contribution does 
not exist in that country it is of interest in this discussion only 
by way of indicating the possibilities of general cross-litigation 
between co-defendants in the plaintiff’s action. The practice is 
designed for the recovery in the one proceeding of indemnity and 
contribution. The plaintiff need not amend his pleadings to in- 
clude the third party; but if he does not he gains no advantage by 
the latter’s presence in the action. In the absence of such amend- 
ment by the plaintiff, the added third party simply shares or as- 
sumes the loss which the defendant sustains through judgment 
liability toward the plaintiff. The motion to join must assert the 
defendant’s claim for contribution against the third party, the 
success of which in turn depends on the outcome of the plaintiff’s 
suit. At the trial the third party has all the privileges of a de- 
fendant, although he must confine his defense to the issues raised 
between the plaintiff and the defendant. Additional issues arising 
only between the defendant and the third party are tried sepa- 
rately and at another time. It is worth noting that the added 
party may, in a proper case, employ the practice to join additional 
defendants to share his burden, and such secondary additional 
defendants, at least theoretically, may add tertiary additional de- 
fendants, and so on. Also, a plaintiff against whom a counter- 
claim is filed becomes a defendant for the purpose of the counter- 
claim and may add third parties as “co-defendants” for the 
purpose of indemnity and contribution. 


90 Mp. Ann. Cope (Bagby, Supp. 1929) art. 50, § 12A. 
91 Micu. Comp. Laws (1929) § 14475. 

92 The English third party act and practice is thoroughly treated in ANN. PRAC. 
1933, Order XVIa, pp. 294-312. Compare the RuLEs oF PRACTICE AND PROCEDURE 
OF THE SUPREME Court oF ONTARIO IN Crvit Matters (1928) c. 8, rules 165-71, 
modeled after the English rules, and the new Rules of Practice of the Municipal 
Court of Chicago in Civil actions, rules 38-45, to be published shortly and to 
become effective on January 2, 1934, modeled after both the English and Ontario 
rules. 
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V. MISCELLANEOUS PROBLEMS OF PLEADING 


Co-defendants usually may not litigate cross-claims against 
each other in the plaintiff’s action. When they may, however, the 
cross-complaint entitles the claimant to assist in or undertake the 
prosecution of his co-defendant, and is essential to any appeal he 
may file from judgments in favor of the latter. Wisconsin ap- 
parently confines such cross-litigation to claims for indemnity or 
contribution,” but Ontario extends it to include claims for damages 
to person and property as well.°* Under the traditional rules of 
contributory negligence, success in this type of cross-claim de- 
pends on the claimant’s disproof of his own liability to plaintiff, 
whereas the cross-complaint for contribution or indemnity rests on 
the presence of such liability. This is illustrated in a recent 
Wisconsin case °° where plaintiff sued one of two joint tortfeasors, 
who, in turn, added the other under third party practice, the plain- 
tiff not amending, and cross-claimed for contribution. The co- 
defendants filed mutual cross-complaints for damages to their 
respective cars, which, nobody objecting, the court adjudicated. 
Both defendants were found negligent and plaintiff had judgment 
against the original defendant, who, in turn, secured a judgment 
for contribution. The court denied recovery on the cross-claims 
for damages, however, because of mutual contributory negligence, 
pointing out what it considered the anomaly of allowing the claim 
for contribution under the circumstances. 


93 Wait v. Pierce, 191 Wis. 202, 210 N. W. 822 (1926); Liebhauser v. Milwau- 
kee E. Ry. & L. Co., 180 Wis. 468, 193 N. W. 522 (1923) ; Frederickson v. Schaum- 
berger, 245 N. W. 206 (Wis. 1932). See also Mitchell v. Raymond, 181 Wis. 591, 
195 N. W. 855 (1923), where cross-claims for damages were actually adjudicated 
because not objected to at the trial. The recent amendment by the Wisconsin 
Supreme Court of Wis. Stat. (1931) § 263.15, as a rule of court in June, 1933, may 
have been intended to permit cross-claims between defendants for damages arising 
out of, affecting, or involving the subject of the action or relating to the occurrence. 
But if the unamended statute did not permit such cross-claims, it is difficult to see 
how the amendment has changed it. 

94 See, e.g., Steele v. Ferguson, [1931] Ont. Rep. 427. Although the tortfeasor 
against whom the claimant recovered contribution and damages appeared in the 
action as a plaintiff and the defendant’s claims were, strictly speaking, counter- 
claims as against a plaintiff rather than as cross-claims against a co-defendant, the 
court treated the claims for damages and contribution identically. 

95 Mitchell v. Raymond, 181 Wis. 591, 195 N. W. 855 (1923). 
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However inconsistent cross-claims for damages and contribu- 
tion filed by the same claimant are under the common-law views 
of contributory negligence, they become consistent in jurisdictions 
where contributory negligence does not defeat recovery but simply 
diminishes the amount recoverable in proportion to the compara- 
tive degrees of negligence.” The Ontario decisions,” under their 
comparative negligence statute,°* bear this out, and the recent 
comparative negligence statute in Wisconsin might remove the 
inconsistency of such double cross-claims in that jurisdiction.” 
This inconsistency seems to be the only reason for denying the 
cross-claim for damages, since such a cross-claim involves the 
identical issues with which the cross-claim for contribution is con- 
cerned, and both claims arise out of the same fact transaction 
involving the same conduct of the three parties to the action.’” 
The administration of such cross-claims in Wisconsin is bound to 
prove difficult, however, in view of the limited nature of their com- 
parative contributory negligence act.’ 

Suit under an appropriate provision by the injured plaintiff and 
one of the alleged tortfeasors as co-plaintiffs against the. remain- 
ing tortfeasor raises the problem of how the latter may plead his 


96 Comparative negligence, as a doctrine, finds expression in several situations. 
Ontario and Quebec apply it generally ; it is the admiralty rule in England, although 
the United States applies the principle of equal division; it is applied in both the 
Federal Workmen’s Compensation Act and the numerous state acts which are pat- 
terned on it; it is the almost universal rule in the Civil law. See Mole and Wilson, 
A Study of Comparative Negligence (1932) 17 Corn. L. Q. 333, 604 passim. 

97 See note 94, supra. 

98 Ont. Stat. 20 Geo. V, c. 27 (1930). 

99 Wis. Stat. (1931) § 331.045. For a recent judicial interpretation of the act, 
see Brown v. Haertel, 210 Wis. 354, 246 N. W. 691 (1933). 

100 See Wis. Stat. (1931) § 263.15 and amendment thereto by rule of court in 
June, 1933. See also Wait v. Pierce, 191 Wis. 202, 210 N. W. 410, 822 (1926). 

101 The Ontario comparative negligence statute places no restrictions on the 
apportioning of fault to various parties and it applies as well to claims for contribu- 
tion and damages between the tortfeasors as to the plaintiff’s claim. In such a 
case, of course, where all three parties suffer damage and are negligent, it is a matter 
of accident who happens to be plaintiff. But under the Wisconsin comparative con- 
tributory negligence act it applies only when the plaintiff’s negligence is less than the 
defendant’s. There is no reason to believe that the act was intended to apply to 
claims arising between co-defendants for damages other than for contribution since 
it does not expressly allow for an apportionment as between these parties. It is diffi- 
cult, furthermore, to see how this act would affect the claim for contribution, once 
the amount which plaintiff is entitled to recover against one or both of the tort- 
feasors is fixed. In short, the resemblance between the two statutes is very slight. 
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claim for contribution in the same action. In a similar case **’ the . 
defendant asked the Ontario court to dismiss the alleged co-tort- 
feasor-plaintiff from the action and to join him as a co-defendant 
under a third party provision, so that the defendant might file a 
cross-claim for contribution against him. The court naturally 
declined, as the party in question had a right to appear as plaintiff, 
and as long as he was a party to the action he could not be made 
a co-defendant under third party provisions, although such re- 
course had been previously suggested in a similar situation.’ 
The highest court in this jurisdiction, however, subsequently de- 
cided that under the circumstances in question the defendant 
should raise the issue of contribution by counter-claim just as any 
defendant, under ordinary circumstances, might claim against any 
plaintiff.*°* 

This solution seems sensible and obvious; but in the only case 
in the United States remotely involving the problem, it apparently 
did not occur to either court or counsel.’ The claimant in that 
case, a separate action over for contribution, proved that he had 
successfully pleaded in the plaintiff’s action the contributory neg- 
ligence of the present defendant, then co-plaintiff. This he offered 
as a sufficient finding of his defendant’s negligence and “ liability ” 
toward the successful plaintiff, precluding a retrial of that issue. 
The appellate court reversed a judgment in his favor, deciding that 
the defendant was entitled to a retrial of his negligence toward 
plaintiff under an issue pleading his liability before he could be 
held for contribution, and that a finding of negligence against him 
under the defensively pleaded issue of contributory negligence 
was insufficient. This affirmative claim for contribution could 
have been made in the original action, the court said, if the suc- 
cessful plaintiff had joined the parties to the present action as 
co-defendants. 

Two remaining aspects of pleading and procedure deserve men- 
tion. The inconsistency of the claimant’s coincident pleadings 
in which he denies liability to the plaintiff and at the same time 
demands judgment for contribution from his co-defendant in the 


102 Cameron v. Murray, [1931] Ont. Rep. 83. 
103 See Mara v. Hartley, [1931] Ont. Rep. 69, 73. 

104 Steele v. Ferguson, [1931] Ont. Rep. 427. 

105 Grant v. Asmuth, 195 Wis. 458, 218 N. W. 834 (1928). 


_ event of plaintiff’s securing judgment against him is more apparent 
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than real. If this alleged inconsistency be judged on purely prac- 
tical considerations, it becomes obvious that unless such pleadings 
are permitted, litigation of the issue of contribution in plaintiff’s 
action is possible only at the prohibitive cost of claimant’s assum- 
ing certain liability for part of plaintiff's damage and contingent 
eventual liability for the balance. Furthermore, in the analogous 
indemnity situation, it is well settled that the sued defendant may 
resist the plaintiff and at the same time seek to shift his liability 
to his alleged indemnitor.**° The plaintiff is not affected by such 
pleadings, for if he cannot prove his case against his defendant he 
has no cause to complain anyway; and if he is successful he has 
small reason to obstruct his defendant’s attempt to shift part or all 
of his respensibility. After all, the plaintiff is secure in his judgment 
against the defendant, the cross-claim not substituting the third 
party as his judgment debtor but placing the risk of the latter’s 
solvency wholly on the cross-claiming defendant. As a matter of 
fact, an innovation analogous to equitable exoneration **’ would 
not be amiss in such a situation, whereby the unsuccessful third 
party would be ordered to discharge his eventual liability directly 
to the plaintiff, thus relieving the sued defendant of possible finan- 
cial embarrassment usually incidental to execution and forced 
sales. Such an order, however, would depend on the third party’s 
own financial condition and could not be permitted to interfere 
materially with the plaintiff’s adjudicated right against the sued 
defendant. 

The disposition in the plaintiff’s action of issues and pleadings 
concerning only the co-defendants or tortfeasors interested in 
recovering and resisting contribution presents a more trouble- 
some problem. With the exception of the trial of his negligence 
toward the plaintiff of an added third party against whom the 
plaintiff did not amend, there are no other issues arising between 
the co-defendants that may be easily and conveniently tried to- 


106 See, e.g., ANN. Prac. 1933, Order XVII, rule 7, as annotated; King v. 
Equitable Gas Co., 307 Pa. 287, 291, 161 Atl. 65 (1932), for practice in Pennsyl- 
vania before and after amendment to the scire facias act in Pa. Acts, 1931, no. 236, 
p. 663. 

107 See CAMPBELL, CASES ON SURETYSHIP (1931) c. 2, §3, at 116-28. See also 
Arant, THE Law oF SURETYSHIP AND GUARANTY (1931) 318-21. 
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gether with issues of interest only to the plaintiff. Suppose a 
singly sued defendant joins and cross-claims against a third party 
alleged to be a joint tortfeasor and the latter objects to the joinder — 
or demurs to the cross-claim. These issues will naturally be — 
argued separately and on different days from those concerning 
only the plaintiff. Where the issues raise only the propriety of 
such joinder or cross-claim in general, approval of the practice 
will soon discourage such resistance. But where the third party’s 
pleadings raise issues questioning the particular claimant’s rights 
over against him, a decision on the cross-pleadings may be ap- 
pealed and its conclusion may require considerable time. Shall 
the plaintiff’s trial await the outcome of such appeal or shall it 
proceed? The injustice of delaying the plaintiff’s trial is apparent. 
If it is to proceed, then, shall the sued defendant-claimant be per- 
mitted to try his cross-claim at the same time against the third 
party on the understanding that if he is successful, final judgment 
for contribution will be contingent not only on his discharge of 
the plaintiff’s judgment but also on his winning the appeal on the 
pleadings between himself and the third party? Or shall the 
plaintiff’s trial proceed against the sued defendant alone, leaving 
the latter to try his co-defendant’s negligence toward the plaintiff 
upon his successful conclusion of the argument and appeal on the 
cross-pleadings? Choice of the latter alternative partially defeats 
the purpose of the practice in question by requiring two jury trials. 
The former alternative seems desirable; yet it is admittedly un- 
orthodox. This difficulty seems not to have appeared as yet in 
the decided cases, but if the practice of litigating all issues in one 
action becomes widespread, it is inevitable. Its possibility is no 
reason, however, for denying the practice in actions where it is 
not involved. 


VI. CoMBINATION OF CONTRIBUTION WITH COMPARATIVE 
NEGLIGENCE AND THE APPORTIONMENT OF © 
DAMAGES ACCORDINGLY 


A current objection to contribution between tortfeasors is the 
equal division of loss between parties not equally responsible for 
the damage in the sense that the contributing conduct of one of 
them was “less negligent ” than that of the other. This objec- 
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tion overlooks the plaintiff’s option to recover complete damages 
from either party alone, in spite of the alleged disparity in the 
seriousness of their conduct. The contention that at least the 
party “ less negligent ” is entitled to the chance that plaintiff may 
look to the other for payment of his damages is less cogent than 
it sounds, for plaintiff will probably look to the party most able 
to pay and may give the party “less negligent ” good reason for 
wishing that there was contribution between tortfeasors. But 
sound administrative policy would seem to suggest the folly of 
rejecting contribution between tortfeasors on this ground. In 
the first place, it would deny the advantages of contribution in 
a large number of cases where this disparity between the “ neg- 
ligences ” of the parties was absent. And in the second place, 
it would be difficult to determine whether or not the disparity 
existed until the evidence is before the court and jury. The 
same consideration, indeed, has occasionally prevented such par- 
ties from being treated as joint tortfeasors, regardless of con- 
tribution and of the fact that plaintiff has a perfect right to 
recover from either party in a separate action. 

The common liability to suffer judgment for the complete 
damage would seem sufficient to justify contribution between the 
parties. But it is possible to apportion the contribution between 
the parties in accordance with the disparity of their respective 
“ negligences.” One writer says that contribution can be put on 
an acceptable basis only by introducing comparative negligence 
and apportionment of damages accordingly, which in turn is 
repugnant to him.*** This very device is created, however, in 
the Ontario contributory negligence act*®® and it seems to be 
working a good deal better than the sorry makeshifts of the 
common law **° introduced to avoid the placing of loss on a party 
“slightly ” negligent. Its primary object, of course, is to abolish 
the harshness of the strict application of common-law contribu- 


108 See Scott, Some Aspects of the Pennsylvania Sci. Fa. Act for the Addition of 
Defendants Not Originally Sued (1931) 79 U. oF Pa. L. REv. 306, 312 et seq. 

109 Ont. Stat. 20 Geo. V, c. 27 (1930). 

110 Allusion is made to the devices of comparative negligence which do not also 
include apportionment but leave the loss entirely on one or the other of the negli- 
gent parties, such as the “ gross-slight ” negligence rules and the various aspects of 
the “ last clear chance” doctrine. See Gregory, Vicarious Liability and Contribu- 
tory Negligence (1932) 41 YALE L. J. 831, 847-48. 
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tory negligence; but it contains a clause granting contribution 
between parties defendant *** and permits the joinder of third 
parties ** for the purpose of effecting contribution in the plain- 
tiff’s action. The apportionment device applies as well to the 
contribution aspect of the case as to the action between plain- 
tiff and defendant. Thus plaintiff may sue defendant who in 
turn may join a third party for contribution. The jury may 
find that all parties were negligent but in varying degrees. Their 
verdict will state, for instance, that defendant was 80 per cent 
responsible and plaintiff 20 per cent responsible, that the damage 
to plaintiff was $5000 and that he should recover only $4000, and 
that as between the defendant and third party the latter was only 
30 per cent responsible.. The court would enter judgment for 
plaintiff against the defendant for $4000, and a judgment in favor 
of defendant for $1200, to be paid by the third party after de- 
fendant has discharged his obligation to plaintiff. If plaintiff 
had amended against the third party, the court will give him judg- 
ment for $4000 against the third party as well, and a judgment to 
such co-defendant in turn for contribution of $2800, to be paid 
by defendant after the third party has discharged his obligation 
to plaintiff. So if plaintiff executes his judgment by collecting 
$2000 from each defendant, the third party is entitled to $800 
from the original defendant on his judgment for contribution. 
The statute gives the court complete discretion in deciding 
whether or not it will be practicable to permit the case to go to 
the jury for the purpose of determining the respective degrees 
of negligence. If the court believes from the evidence that it 
would not be practicable to submit this issue, it may arbitrarily 
declare that on a finding of negligence against all parties, they 
are equally responsible.*** Under this discretionary power the 
court could say that, as between plaintiff and defendants, the 
plaintiff is 50 per cent responsible and diminish his recoverable 
damages accordingly. And as between the defendants, the court 
may say with respect to the contribution issue that they are 
equally responsible or it may permit the jury to pass on an ap- 
parent disparity and find that one was x per cent and the other 
100—~«x per cent responsible, fixing the judgments for contribution 


111 Ont. Stat. 20 GEo. V, c. 27, $3 (1930). 112 Jd. § 6. 113 Jd. § 5. 
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accordingly, although as to plaintiff each defendant would re- 
main equally liable. That this method of distributing loss in 
negligence cases is practicable and has a certain vogue even in 
the United States and in England has been clearly pointed out 
in a recent law review article *** and in the opinion of a recent 
decision by the New York Court of Appeals.**® 

A possible situation under such a statute suggests the danger 
of depending the applicability of contribution entirely on the 
presence of a joint tort. Suppose an additional statute made 
bailors of automobiles responsible for the negligent driving of 
their bailees**® and the courts interpreted this statute to mean 
that the bailor was responsible not only in damages to third 
parties but also that a third party defendant might plead the 
bailee’s contributory negligence in the bailor’s action.’ The 
bailor brings an action against his bailee and the third party 
for damage to the bailed chattel. The third party may plead 
the bailee’s contributory negligence to plaintiff’s action. Under 
a statute like that in Ontario, the court might conclude that 
the bailee and the third party were equally negligent. Supposing 
the damage to be $1000, the court would grant plaintiff a judg- 
ment of $1000 against the bailee and of $500 against the third 
party with the understanding that only $1000 could be collected. 
If the bailee paid plaintiff $1000 is he entitled to contribution 
from the other defendant and if so how much? Since there is 
a common burden for only $500, it might be said that as between 
the defendants the bailee should pay the excess of $500 and the 
parties should share equally the balance, thus making the bailee’s 
right of contribution $250. But it is not certain that contri- 
bution shall or should be allowed in such a case. If it is to 
depend on the presence of the common obligation arising out of 


114 Mole and Wilson, supra note 96, passim. 

115 Fitzpatrick v. International Ry., 252 N. Y. 127, 169 N. E. 112 (1929). 

116 Such statutes are listed in Gregory, supra note 110, at 842, n.46. 

117 Cf, Secured Finance Co. v. Chicago, R. I. & P. Ry., 207 Iowa 1105, 224 
N. W. 88 (1929); Swartout v. Van Auken, 132 Misc. 89, 228 N. Y. Supp. 671 
(1928) ; Shuler v. Whitmore, Rauber & Vicinus, 138 Misc. 814, 246 N. Y. Supp. 
528 (1930). But see Gochee v. Wagner, 232 App. Div. 401, 250 N. Y. Supp. 102 
(1931), rev’d on other grounds, 257 N. Y. 344, 178 N. E. 553 (1931). See Note 
(1931) 17 Corn. L. Q. 158. See also Gregory, supra note 110, at 843 et seq. 
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a joint tort, can it be said that there is a joint tort *** in such a 
case? Certainly the only joint judgment that could be entered 
is inadequate, since in justice to the third party it should not ex- 
ceed $500. Whether a court will do this and give a judgment 
against the bailee for the additional $500 is purely conjectural. 
But it is obvious that a situation may easily arise to challenge the 
adequacy of the most perfectly devised system of administration 
of contribution between tortfeasors. 


VII. ConcLusIon 


With the exception of a few miscellaneous problems concerning 
jurisdiction,”*® domestic relationship between plaintiff and one of 
the alleged tortfeasors,’*° and the relationship of employee and 


118 Tort contribution is generally, if not universally, thought and spoken of as 
arising between joint tortfeasors, although, of course, it is not always made to de- 
pend on joint judgment liability. While this limitation seems natural enough be- 
cause of the obvious common obligation or liability it implies, there is no reason to 
suppose that a system of distribution of loss must be mechanically administered. 

119 Tn an informal account of an unreported case arising under the Pennsylvania 
third party statute in Scott, supra note 108, at 310, a resident of Pennsylvania sued 
the city of Philadelphia for damages caused by a defect in a sidewalk. The city 
joined as a co-defendant the adjacent property owner, a foreign corporation, in order 
to recover indemnity in the plaintiff’s action. This added defendant’s right of re- 
moval to the federal court was recognized and since plaintiff’s action against the 
original defendant had to remain in the state court, the joinder and cross-action 
failed. 

Other interesting situations that might arise are as follows: a suit in New York, 
for instance, against one or both of two joint tortfeasors resident in that state, 
arising out of a tort occurring, say, in Wisconsin or Ontario; the converse situation 
arising out of a tort occurring in New York; and the third situation of the tort aris- 
ing in any of these named jurisdictions but the action brought, say, in Illinois, a 
state with neither contribution between tortfeasors nor the procedural facilities to 
make such contribution, if it were recognized, recoverable in plaintiff’s action. What 
would be treated as substance and what procedure in these actions for what pur- 
poses? Cf. Fitzpatrick v. International Ry., 252 N. Y. 127, 169 N. E. 112 (1929). 

120 Cf. Wait v. Pierce, 191 Wis. 202, 210 N. W. 410, 822 (1926); Zutter v. 
O’Connell, 200 Wis. 601, 229 N. W. 74 (1930). Wherever one of the tortfeasors is 
in such a domestic relationship to the plaintiff that no tort liability will be recog- 
nized, the other tortfeasor may not have contribution, the reason being that there 
is no common obligation or liability to the plaintiff. The rule denying tort liability 
in actions between parties bearing certain domestic relationship to each other may 
rest on sound policy. It is difficult to see, however, what connection this policy has 
with a joinder proceeding and cross-complaint by the singly sued defendant against 
a third party whose conduct equally contributed to the plaintiff’s damage. 
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employer under a workmen’s compensation act between plaintiff 
and one of the alleged joint tortfeasors,’** the main aspects of the 
administration of tort contribution appear in outline and brief 
discussion above. If this article does nothing else, it should at 
least point out some of the practical difficulties of administration 
accompanying ill-considered reform in creating contribution be- 
tween tortfeasors and the inadequacy of a fiat, without more, 
simply creating tort contribution in general. In addition it should 
serve as a convenient starting point for legislatures wishing to 
enact contribution between tortfeasors, particularly if they de- 
sire to permit litigation of the issue in plaintiff’s action. 

A jurisdiction about to embark on such legislation should de- 
cide what it wants and enact it intelligently with as many of the 
inevitable problems of practice and administration in mind as 
possible. If it wishes to confine tort contribution to joint judg- 
ment debtors, the New York statute and practice thereunder 
furnish an excellent model. But a legislature adopting such a 
statute must realize that it is virtually confining contribution to 
cases in which plaintiff, for reasons of his own, chooses to recover 
a joint judgment. 

If the jurisdiction in question wishes to permit contribution in 
spite of plaintiff’s unwillingness to procure a joint judgment, it 
may confine its recovery to a separate action over, thus obviating 
all question of inconvenience or annoyance to plaintiff; or it may 
permit the claimant to litigate the issue in plaintiff’s action as well. 
In either event it should expressly state that the required common 
obligation is not joint judgment liability. Recovery of contribu- 
tion in plaintiff’s action may be confined to cases in which plain- 
tiff has sued both defendants together as joint tortfeasors, or it 
may be made generally available, regardless of plaintiff’s manner 


121 In such a case the employer is liable to the plaintiff only under the compen- 
sation act and not in tort. Consequently, there is no common obligation in tort 
resting on the singly sued defendant and his alleged co-tortfeasor, the plaintiff’s 
employer, out of which tort contribution can arise. See Brown v. Southern Ry., 
202 N. C. 256, 162 N. E. 613 (1932); Hoover v. Globe Indemnity Co., 202 N. C. 
655, 163 N. E. 758 (1932); Cohen v. Philadelphia R. T. Co., 13 D. & C. 465 (Pa. 
1930) ; Buggs v. Wolff, 201 Wis. 533, 230 N. W. 621 (1930). In each of these cases 
a singly sued defendant unsuccessfully attempted to join for purposes of contribu- 
tion an alleged joint tortfeasor under provisions permitting such joinder in ordinary 
situations. 
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of suit. In either case provisions for cross-pleading must be in- 
cluded and for the latter situation a third party joinder provision 
must be available. Rather than leave anything to chance or the 
courts a far-sighted legislature should provide for the right of 
separate appeal in such a statute and permit the rendition of the 
“contingent ” and “split ” judgments to facilitate the practice. 
Although it is obvious that limitations of experience and observa- 
tion prevent a complete cataloguing of inevitable practical difficul- 
ties to be avoided by anticipatory legislation, it is equally apparent 
that several important ones appear above and may be avoided by 
the adoption of something like the following form of statute.'* 


122 Suggested statute enacting and governing the administration of contribution 
between tortfeasors: 

In actions arising out of negligence any defendant may file and litigate a claim 
for contribution against an alleged co-tortfeasor who is a party to the action. If 
such alleged co-tortfeasor is a defendant in the action the claim for contribution 
shall be made by cross-complaint ; if he is a plaintiff in the action the claim shall be 
made by counterclaim. The issue of negligence raised by such cross-complaint or 
counterclaim shall be tried together with, and at the same time and before the same 
jury as, the plaintiff’s action against the defendant or defendants, the claimant for 
contribution having the rights of a plaintiff with respect to the prosecution of his 
cross-complaint or counterclaim for contribution. 

If the alleged co-tortfeasor against whom a defendant in such action wishes to 
claim contribution is not a party to the action, any defendant may add him as a 
co-defendant at any time before the trial of the action on motion to the court and 
may file a cross-complaint against him claiming contribution. The plaintiff may 
amend his complaint to include an added defendant and may take judgment on such 
amended complaint as if he had originally sued the defendants as joint tortfeasors. 
If plaintiff so amends his complaint, the added defendant may cross-claim or coun- 
terclaim for contribution pursuant to paragraph one of this act. If plaintiff does not 
so amend, the added defendant may not cross-claim or counterclaim for contribution. 

A claimant for contribution under this statute who suffers adverse judgment to 
the plaintiff shall have the right of separate appeal on his cross-complaint or coun- 
terclaim from a judgment in favor of the party against whom he has so claimed, 
regardless of whether or not the plaintiff appeals from such judgment. If plaintiff is 
unwilling to appeal from such judgment, he may withdraw from the action and 
presently execute whatever judgment he has secured, leaving the claimant to con- 
tinue the action for the purpose of procuring final judgment on his claim for con- 
tribution. If plaintiff appeals from such judgment and on a new trial obtains a sev- 
eral judgment differing in amount from that which he already has, the claimant 
shall have contribution for no more than one-half of the judgment secured against 
himself; and if the judgment secured against his co-defendant is less than that 
against himself, he shall have contribution for no more than half of 

that secured against his co-defendant. 
secured against himself. 
Nothing in this act shall prevent a separate action for contribution if the claimant 
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This model act does not purport to be final; it is merely a sugges- 
tion which the writer expects none to accept and for which he 
makes no apologies. 

Charles O. Gregory. 


University oF Cuicaco LAw ScHoot. 


chooses not to raise the issue in plaintiff’s action; and no judgment in favor of any 
defendant in plaintiff’s action shall be binding on the claimant in such separate 
action. 

Contribution between tortfeasors shall not depend on recovery of a joint judg- 
ment against them but shall arise from the common liability of the tortfeasors to 
have suffered joint judgment liability or several liability for the whole damage at 
plaintiff’s pleasure; provided that no money judgment shall be entered for contribu- 
tion until the claimant has discharged more than his proportionate share of the 
judgment against himself, and then for only the amount paid in excess of such share. 

But if a joint judgment has been recovered against two or more joint tortfeasors, 
the court may award contingent judgments for contribution to each defendant, 
whether such defendants filed claims for, or otherwise asked for, contribution, or not, 
to be made final for that defendant discharging more than his share of the joint 


judgment. 
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THE BUSINESS OF THE SUPREME COURT AT 
OCTOBER TERM, 1932 


HE business of the last ten terms of the Supreme Court has 
now passed under review in these pages.’ The first two 
terms of the decade, those of 1923 and 1924, illustrate the con- 
ditions prevailing since 1916, and, in their main outlines, since 
1891,” the reformation of which Congress undertook at the Court’s 


1 See Frankfurter and Landis, The Supreme Court Under the Judiciary Act of 
1925 (1928) 42 Harv. L. Rev. 1, reviewing the 1923 to 1927 terms inclusive; The 
Business of the Supreme Court at October Term, 1928 (1929) 43 Harv. L. Rev. 33; 
The Business of the Supreme Court at October Term, 1929 (1930) 44 Harv. L. Rev. 
1; The Business of the Supreme Court at October Term, 1930 (1931) 45 Harv. L. 
Rev. 271; The Business of the Supreme Court at October Term, 1931 (1932) 46 
Harv. L. Rev. 226. 

2 The Circuit Court of Appeals Act, March 3, 1891, 26 Stat. 826, was the first 
permanent modification in the structure of the federal judicial system since its 
creation a hundred years before. Its most important provision affecting the Supreme 
Court was the introduction of discretionary review by writ of certiorari “in any 
case, civil or criminal, in which the judgment or decree of the circuit court of ap- 
peals is made final,’ namely, in cases in which jurisdiction was dependent entirely 
upon diversity of citizenship, in admiralty cases, and in cases arising under the 
patent, copyright, revenue, and criminal laws. Other decisions by the circuit courts 
of appeals were made reviewable by appeal or writ of error. But cf. Spreckels 
Sugar Refining Co. v. McClain, 192 U.S. 397 (1904). The relatively minor changes 
in the appellate jurisdiction of the Court from 1891 to 1916 are recounted in 
FRANKFURTER AND LANDIS, THE BUSINESS OF THE SUPREME CouRT (1928) 103-45, 
187-216. 

The Act of September 6, 1916, 39 STAT. 726, sharply restricted the scope of ap- 
pellate jurisdiction over state courts as it had prevailed since 1789. Review as of 
right was confined to decisions: (1) against the validity of a treaty or statute of, 
or an authority exercised under, the United States and (2) in favor of the validity 
of a statute of, or authority exercised under any state, assailed on the ground of 
its repugnance to the Constitution, treaties, or laws of the United States. Review 
by writ of certiorari of state court decisions, first allowed by the Act of December 
23, 1914, 38 STAT. 790, in cases where the state court had sustained a federal claim 
the denial of which would have given rise to writ of error, was extended to de- 
cisions either upholding or denying any “ title, right, privilege or immunity ” claimed 
under the Federal Constitution, or under any treaty or statute of, or commission 
or authority derived from, the United States. The provisions of the Act of January 
28, 1915, 36 Stat. 804, making decisions of the circuit courts of appeals in bank- 
ruptcy causes reviewable only by certiorari, were extended to cases arising under 
the Federal Employers’ Liability Act, the Hours of Service Act, and the Safety Ap- 
pliance Act. Review from the Supreme Court of the Philippine Islands was re- 
stricted to certiorari. 
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own instance by the Act of February 13, 1925.° During the next 
two terms the accumulation of cases prevented that Act from 
taking definitive effect. It is in the terms since that of 1927, 
covering now a period of six years, that the Act may be seen in 
full operation in the statistical picture of the Court’s activities. 
The record is illuminating. Not alone in the content of the 
statutes and rules under which the Court works but in the un- 
formulated standards and practices which so largely influence the 
quality of its performance, decisive transformation has taken 
place. In these changing trends in the Court’s method of doing 
business are implicit changes in its relation to the state and the 
lower federal courts, and in the character of its rdle and function 
in the federal system. 


I 


An increasing pressure of business, long since intolerable, was 
the immediate evil which prompted the passage of the Act of 
1925. The relief of that pressure and the accompanying dispatch 
of business for which the Supreme Court is the only adequate 
tribunal are the Act’s outstanding accomplishments. For the last 
three terms the Court has kept substantially abreast of its docket.* 
With few exceptions ° every case ready for argument has been 


3 43 Sat. 936, 28 U. S. C. §§ 344-50 (1926). For the circumstances surround- 
ing the passage of this legislation, see FRANKFURTER AND LANDIS, op. cit. supra 
note 2,c. VII. The provisions of the Act are summarized in notes 16-19, 25, infra. 

4 The summary statement of the Court’s business made by the Supreme Court 
Reporter showed 438 cases pending undisposed of on the appellate docket at the 
close of the 1925 term. 271 U.S. 697. The effect of the Act of 1925 may be seen 
in the corresponding figures for succeeding terms: 1926, 283; 1927, 175; 1928, 125; 
1929, 172; 1930, 123; 1931, 120; 1932, 110. The 1927 term was the first in modern 
times in which the Court reached for argument on the regular calendar cases 
docketed during the term. At the 1932 term it heard every case in which certiorari 
had been granted or the jurisdictional statement passed upon before March 4, 1933. 
Only 13 cases thus placed on the calendar during March or April failed to be 
argued. 

5 The single exception of the 1932 term was Factor v. Laubenheimer, argued 
April 18, 1933, which was restored to the docket on the last day of the term and 
assigned for reargument October 9, 1933. 289 U. S. 713. During the 1931 term 
the case of Texas & Pacific Ry. v. United States, which had originally been argued 
October 12 and 13, 1931, see (1931) Sup. Cr. J. 50, 52, was similarly assigned for 
reargument on the last day of the term. 286 U. S. 534. It was argued again 
October 10 and 11, 1932, and ultimately decided by a divided Court on the last 
day of the 1932 term. See 289 U. S. 627, 634 (1933). The delay which for more 
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argued and every argued case has been decided before adjourn- 
ment. Only certioraris too recently granted and appeals in which 
the jurisdictional statement was too recently submitted to permit 
of argument upon the merits have been carried over to the suc; 
ceeding term — together, of course, with appeals and petitions for 
writ of certiorari docketed or filed but not yet submitted to the 
Court in any way. The 1932 term brought this residue to a new 
low point of 110 cases.°® 

Here is a real accomplishment — how great appears by con- 
trast with the accumulations of cases which in the past have 
clogged the docket of the Court.’ In effect, for the first time since 
the early years of its institution, the Court is hearing and dispos- 
ing of all litigation brought before it without delay and without 
sacrifice of any of the guarantees of ample argument and due 
deliberation which the effective exercise of its functions demands. 
In so doing, it sets a standard for state courts of last resort 
throughout the country. The significance of such a performance 
far transcends the boon to litigants of a prompt settlement of dis- 
putes. For expedition in decision is as much a condition as an end 
of justice. Judgments are surer and opinions more acute if they 


than two years dogged this controversy, involving a rate order of the Interstate 
Commerce Commission of prime importance to commercial interests throughout the 
southwest, is a striking exception to the Court’s recent record of dispatch. 

6 Of this number 39 cases were pending on writ of certiorari already granted, 
and 13 were appeals in which probable jurisdiction had been noted or further con- 
sideration of the jurisdictional question postponed. The remainder — save Factor 
v. Laubenheimer, supra note 5 — were cases docketed but not submitted, 3 on ap- 
peal and 54 on petition for writ of certiorari. 

7 It is necessary to go back to the 1845 term, when 109 cases were left un- 
disposed of, to find a figure approximating those of recent terms. But even that 
figure is not comparable, for the average number of cases then being disposed of 
in an entire term was less than 50. See FRANKFURTER AND LANDIS, op. cit. supra 
note 2, at 50, n.165. “In 1850 two hundred and fifty-three cases were pending 
before the Supreme Court; in 1860 they had increased only to three hundred and 
ten; within the next decade they more than doubled. The Court began its 1870 
Term with six hundred and thirty-six cases on its docket. This number nearly 
doubled within ten years. The October Term of 1880 begins with twelve hun- 
dred and twelve cases; the number steadily mounts in the years following, reach- 
ing a total of eighteen hundred and sixteen cases at the beginning of the October 
Term, 1890.” Jd. at 60. The Act of 1891 establishing the circuit courts of ap- 
peals brought great relief; but only for a few years around the turn of the cen- 
tury did the number of cases docketed at the beginning of the term fall below seven 
hundred or the number left undisposed of at the end, below three hundred. Jd. at 
296. 
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proceed from minds freshly informed by oral argument. The 
strain of an unmanageable load of business destroys the serenity 
of spirit essential to the painful process of hard thinking on which 
are dependent wise decisions embodied in closely-knit opinions. 
Improvement, moreover, begets improvement. By freeing itself 
and being freed from the cruder defects of its jurisdictional frame- 
work the Court has been enabled to devote itself, by rule and 
practice, to perfecting the structure. To no small degree the 
extraordinary smoothness and effectiveness which now marks the 
Court’s procedure traces back — even in matters apparently un- 
related —to the Act of 1925, which for the first time brought 
the scope of the business of the Court so largely within its own 
control. 

The Court’s success in causing decision to catch up with litiga- 
tion is the more impressive because of the steady increase through- 
out the decade in the number of cases coming before it. Table VI 
shows the rise in appellate business finally disposed of, from 674 
cases in 1923 to 906 in 1932, in which the main factor is the 
swelling total of petitions for certiorari. In revealing contrast to 
this increase is the substantial falling-off, since 1926, in the num- 
ber of considered adjudications.* Correspondingly fewer cases 
have been decided by full opinion.? Perhaps most significant 
of all is the pronounced drop in the number of cases orally 
argued before the Court.*° Twice last year, and three times 
the year before, the Court adjourned in the middle of the week for 
want of cases on the day calendar ready for argument." Fifteen 
weeks in the 1932 term, two of which were thus cut short, sufficed 
for the hearing of argument, while the remaining 19 weeks were 
spent in recess, devoted to study and the writing of opinions.” 


8 See Table I. These totals are exclusive of cases disposed of upon petition 
for certiorari and of miscellaneous cases disposed of without consideration. 

Ibid. 

10 At the last term 180 cases were argued or submitted, counting as a unit two 


’ or more cases presented together; at the 1931 term, 187. The average number of 


oral arguments for the five terms from 1923 to 1927, as shown by the Reports of 
the Attorney General, was 269. 

11 See (1932) Sup. Cr. J. 165 (March 15, 1933), 190 (April 12, 1933) ; (1931) 
Sup. Cr. J. 97 (Oct. 26, 1931), 257 (March 24, 1932), 310 (April 28, 1932). 

12 This practice of devoting a greater proportion of the term to recess than 
to session now appears fixed. Prior to 1926 the Court heard argument for a major 
period of the term; since then the balance has shifted. See Frankfurter and Landis, 
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In these figures, taken together, is the statistical demonstration 
of the release of the Court’s energies — in the face of a rising tide 
of litigation seeking to come before it — to the task of deciding 
with adequate deliberation the limited number of important con- 
troversies which must engage, and ought alone to engage, its 
attention. 

The clue to this achievement is, of course, the principle of a 
sélective, or discretionary, jurisdiction, the extension of. which * 
was the dominant purpose of the Judiciary Act of 1925. The 
two main feeders of the Court’s business are appeals ** and peti- 
tions for writ of certiorari. Questions certified from the lower 
federal courts, miscellaneous motions, and the original jurisdic- 
tion, taken together, contribute only a minor fraction of the 
total.’° Full understanding of the shifting bases and character 
of Supreme Court review must be sought in the statutes and the 
rules and practices governing jurisdiction on appeal and on 
certiorari. 

The Act of 1925 accomplished an immediate and a sharp con- 
traction of the scope of review as of right. The story is told in 
percentages in Table III and in absolute totals distributed among 
the several courts in Table IV. But no less significant than the 
immediate effect of the Act is the fact, disclosed in the same 


supra note 1, 43 Harv. L. Rev. at 36. At the 1929 term only 13 weeks were de- 
voted to argument, as against 21 for recess. The corresponding figures for both 
the 1930 and 1931 terms were 16 and 18. 

18 See note 2, supra. 

14 By the Act of Jan. 31, 1928, as amended by the Act of April 26, 1928, 28 
U. S. C. §§ 861(a), (b), the term “ appeal” is now applicable to what was there- 
tofore either appeal or writ of error. See Frankfurter and Landis, supra note 1, 
42 Harv. L. Rev. at 27-29. 

15 For cases coming to the Court on certificate, see Table IV. On its original 
docket last term the Court heard argument and rendered an opinion in five cases, 
Wisconsin v. Illinois, 289 U. S. 395 (1933); Ohio v. Chattanooga Boiler & Tank 
Co., 289 U. S. 439 (1933); Vermont v. New Hampshire, 289 U. S. 593 (1933); 
Ex parte United States, 287 U. S. 241 (1932); Ex parte La Prade, 289 U. S. 444 
(1933). The. two latter cases were applications for writs of mandamus, placed by 
custom upon the original docket although since Marbury v. Madison, 1 Cranch 
137 (U. S. 1803), it has been settled that such. writs may be issued by the Court 
only in the exercise of, or in aid of the exercise of, its appellate jurisdiction. The 
Court entered orders in eight suits between states, denied three motions for leave to 
file a bill of complaint in such a suit, and disposed of six motions for leave to file 
petition for mandamus and six motions for leave to file petition for habeas corpus. 
On the appellate docket, it disposed of some 235 motions of miscellaneous character. 
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tables, that the number of appeals has since continued to diminish. 
This result is attributable not so much to the operation of the 
statute itself as to the policy of the Court in its administration. 
The Act itself affected mainly review as of right from the lower 
federal courts. Appeals from the Court of Claims were shut off 
entirely..° From the circuit courts of appeals,’* the District of 
Columbia courts,** and the district courts *® the scope of review 
as of right was much narrowed. Thus in 1923, 1924, and 1925 
the average number of appeals or writs of error from the lower 
federal courts was 179; in 1930, 1931, and 1932 it was 45.” 
Only from the district courts does a substantial stream of obliga- 
tory jurisdiction continue to flow, arising out of five specific cate- 
gories of cases enumerated in the statute.** The cases so coming 


16 Act of Feb. 13, 1925, $§3(b), (c), 13, 43 STAT. 936, 939. In Colgate v. 
United States, 280 U. S. 43, 49 (1929), the Court construed the word “ appeal ” in 
a special jurisdictional act for the review of a case from the Court of Claims as 
providing for review by certiorari, and announced its intention of so construing it 
in other such cases unless some unusual circumstance indicated otherwise. 

17 The original Judge’s Bill proposed complete abolition of review as of right 
in cases from the circuit courts of appeals. See FRANKFURTER AND LANDIS, op. cit. 
supra note 2, at 261-62. But an amendment, initiated in the Senate, preserved writ 
of error and appeal in cases in which the validity of a state statute is drawn in 
question under federal law and the decision is against its validity. 43 SrTat. 936, 
938, 939; see FRANKFURTER AND LANDIS, Op. cit. supra note 2, at 261-62, 276-78. In 
the last six terms there have been only 18 such cases. See Table IV. 

18 In no case has appeal or writ of error yet been sought to the Court of 
Appeals of the District of Columbia under the Act of 1925, and it remains doubt- 
ful whether such review will lie. See Frankfurter and Landis, supra note 1, 42 
Harv. L. Rev. at 2,n.3. The Court of Appeals may perhaps be included within the 
general designation of circuit courts of appeals in the provisions cited in note 17, 
supra. The Supreme Court of the District has been treated as a federal district 
court for purposes of direct appeal to the Supreme Court. Claiborne-Annapolis 
Ferry Co. v. United States, 285 U. S. 382 (1932); United States v. Swift & Co., 
286 U.S. 106 (1932); Atlantic Cleaners & Dyers v. United States, 286 U. S. 427 
(1932). 

19 The wide range of cases in which direct appeal from the district courts to 
the Supreme Court was permitted under the Circuit Court of Appeals Act, March 3, 
1891, § 5, 26 Stat. 826, 827, already somewhat narrowed by the Act of 1916, note 2, 
supra, was further reduced to five enumerated types of cases: (1) suits under the 
anti-trust and interstate commerce laws; (2) writs of error by the United States 
in criminal cases; (3) suits to enjoin the enforcement of state statutes or action 
by state administrative officers; (4) suits to enjoin orders of the Interstate Com- 
merce Commission; and (5) suits under the Stockyards and Packers Act of 1921. 
43 STAT. 936, 938. . 

20 See Table IV. 

21 See note 19, supra. 
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up are for the most part of genuine public importance; and the 
definiteness of the governing statutory provisions is such that 
counsel cannot easily mistake their remedy.” 

It was not so with appeals from the state courts. The Act in- 
troduced only a relatively minor curtailment in the scope of 
review, eliminating from review as of right attacks upon the valid- 
ity of an “ authority ” exercised under the United States or any 
state as distinguished from attacks on a state or federal statute 
or federal treaty.** Appeals from the state courts, instead of 
diminishing, tended to increase — 77, 100, 75, 108, 125, in the 
1923 to 1927 terms respectively. A disquietingly large number 
of cases, after having been docketed, briefed, and argued, had to 
be dismissed for lack of jurisdiction.** Partly this was because 


22 Thus, of the 217 appeals from district courts since the 1927 term, when the 
Act of 1925 first became fully operative, only 20 have had to be dismissed. See 
Table II. Two of these were appeals from interlocutory decrees dismissed because 
the case was heard and disposed of on appeal from the final decree. Champlin 
Ref. Co. v. Corporation Comm., 286°U. S. 210 (1932) ; Sterling v. Constantin, 287 
U. S. 378, 386 (1932). A third was disposed of on a cross-appeal, St. Louis & 
O’Fallon Ry. v. United States, 279 U. S. 461 (1929) ; and a fourth was an ill-advised 
appeal from an order reinstating an interlocutory injunction entered pursuant to a 
prior opinion of the Supreme Court. Smith v. Illinois Bell Tel. Co., 283 U.S. 808 
(1931). The remaining 16 cases were dismissals for want of jurisdiction in one 
respect or another. In one case a city was held to have no separate standing en- 
titling it to appeal from a decree enjoining enforcement of a rate order. Chicago 
v. Chicago Rapid Transit Co., 284 U. S. 577 (1931). Two cases fell outside the 
provisions of Judicial Code, § 266, for direct review of decrees enjoining the en- 
forcement of state statutes, because an interlocutory injunction was not asked for 
or the application was not pressed. Healy v. Ratta, 289 U.S. 7o1 (1933) ; Board of 
Public Utility Comm’rs v. Middlesex Water Co., 275 U. S. 483 (1927). Two cases 
were dismissed “ for the want of a substantial federal question.” Sambor v. Phila- 
delphia Rapid Transit Co., 278 U. S. 572 (1928); Colgate v. Philadelphia Elec. 
Power Co., 276 U. S. 589 (1928). Compare the number of dismissals of appeals 
from state courts on this ground, note 28, infra. One case failed for want of sum- 
mons and severance of a joint judgment. Journeymen Stone Cutters’ Ass’n v. 
United States, 278 U. S. 566 (1928). The remaining 10 dismissals were in terms 
“for want of jurisdiction,” without further explanation or with the citation only 
of stock authorities. Biggs v. Missouri Pac. R. R., and Graves v. Missouri Pac. 
R. R., 287 U.S. 575 (1932); Prideaux v. Des Moines Joint-Stock Land Bank, 282 
U.S. 800 (1930) ; Cox v. Colorado, 281 U. S. 698 (1930) (two cases); Ortega v. 
Magma Copper Co., 280 U. S. 528 (1929) ; Tyson v. Hartley, 280 U.S. 524 (1929); 
Jones v. Consolidated Wagon & Machine Co., 280 U. S. 519 (1929); Young v. 
Staples, 278 U. S. 578 (1929) ; Labique v. Walsh, 276 U.S. 590 (1928). 

28 43 STAT. 936, 937, 938. 

24 Thus at the 1927 term, out of 125 cases coming from state courts on appeal 
or writ of error, 61 were dismissed per curtam after argument. An additional 18 
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of the indefiniteness of the governing jurisdictional formula. The 
words of the Code — “ where the validity of a statute [or treaty] 
of any state [or of the United States] is drawn in question ” — 
are of necessity indeterminate.” Partly also it was because this 
provision attracted the multitude of trivial and far-fetched claims 
of denial of due process or other constitutional right with which 
the bar, particularly in the decade following the war, inundated 
the Court.”° To safeguard itself against such profitless inroads 
upon its time, the Court promulgated Rule 12, effective July 1, 
1928, requiring preliminary proof of its competence to entertain 
the appeal.” Such proof, under the practice of the Court, must 
establish not only that the case is one falling within the strict 
terms of the Code but that the question which it presents is a 
federal question of substance, neither frivolous nor already 
settled.** 

Rule 12 applies equally to all appeals, from whatsoever court 
they may come. But the figures on dismissals of appeals, both 


cases involved no question substantial enough to justify an opinion and were 
affirmed per curiam. : 

25 The Act of 1925, by eliminating from review by writ of error attacks upon 
the validity of an “ authority ” exercised under the United States or any state, 
abolished the subtle distinction theretofore taken, under the Act of 1916, between 
illegitimate authorities and illegitimate exercises of authority. See Jett Bros. Dis- 
tilling Co. v. Carrollton, 252 U. S. 1 (1920). But under the ruling in Dahnke- 
Walker Co. v. Bondurant, 257 U. S. 282 (1921), review as of right still lay where 
a particular application of a statute, as distinguished from the statute itself, was 
attacked as unconstitutional. The distinction between an unconstitutional ap- 
plication of a state or federal statute and an invalid authority exercised under the 
United States or any state continued to perplex counsel. And by the decision in 
King Mfg. Co. v. City Council of Augusta, 277 U. S. 100 (1928), holding that 
municipal ordinances were to be treated as state “statutes” under § 237(a), the 
area of possible perplexity was greatly enlarged. Rule 12, note 27, infra, mitigates 
the embarrassments to the Court’s docket resulting from these statutory uncer- 
tainties; but the uncertainties remain, and an unfortunately large number of ap- 
peals from state courts continue to be dismissed for lack of jurisdiction. See note 
57, infra. 

26 In an address before the American Bar Association, in 1930, the Chief Justice 
stated “that in the last ten terms of the Supreme Court, in the years 1920 to 1929 
inclusive, this clause [the due process clause]. of the Fourteenth Amendment was 
invoked in about 700 cases, and in about 85 percentum of these the contention 
failed.” (1930) 16 A. B. A. J. 629. 

27 275 U. S. 603-04 (1928). 

28 Thus of the 179 appeals which have been dismissed on the jurisdictional state- 
ment in the last five terms, 92 have failed “ for want of a substantial federal ques- 
tion.” All but one of these 92 cases came from the state courts. 
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TABLE VII 
SuBJEcT MATTER OF PETITIONS FOR CERTIORARI DuRING 1932 TERM 


Denied 


Granted or Dismissed Total 
Admiralty — 5 23 28 
Antitrust Laws 2 2 4 
Bankruptcy II 34 45 
Bill of Rights 5 20 25 
Commerce Clause | 
1. Constitutionality of Federal Regulation fe) fe) fe) 
2. Constitutionality of State Regulation I 2 3 
3. Construction of Federal Regulation 
a. General 7 12 19 
b. Federal Employers’ Liability Act and 
Related Acts 5 49 54 
Common Law Topics 10 113 123 
Construction of Miscellaneous Statutes 
1. Federal 8 10 18 
2. State I 10 II 
Crimes and Forfeitures * I 28 29 
Due Process and Equal Protection 
1. Regulation of Economic Enterprise I 5 6 
2. Relating to Procedure fe) 39 39 
3. Relating to Liberties of the Individual Citizen 0 ° fe) 
Full Faith and Credit I 2 3 
Immigration and Naturalization 2 8 10 
Impairment of Contract fe) 4 4 
Indians 3 9 I2 
International Law 2 I 3 
Jurisdiction, Practice and Procedure 
1. Supreme Court fe) ° fe) 
2. Inferior Courts 18 41 59 
Land Laws fe) fe) 
National Banks I 2 3 
Patents, Copyright and Trademarks 3 AI 44 
Prohibition Acts I 35 36 
Separation of Powers ° 4 4 
Suits against Government 4 19 23 
Taxation 
1. Federal 50 112 162 
2. State 5 13 18 
3. Territorial I I 2 
Total 148 649 797 


* Exclusive of cases under the Prohibition Acts. 
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before and after the promulgation of the rule, indicate that it has 
served predominantly, and must have been intended to serve, 
as a dyke against appeals from state courts. During the five terms 
from 1928 to 1932, 179 out of 510 appeals failed to make the 
requisite proof of jurisdiction, and of these all but 20. were appeals 
from state courts.”” How many more cases have been prevented 
from coming to the Court at all, as a result of the bar’s education 
in the elements of jurisdiction, it is impossible to say; but begin- 
ning in 1929 there has been a substantial falling off in the total 
number of appeals docketed and primarily in appeals from the 
state courts.*° Of this number a smaller proportion have had to 
be dismissed, and dismissal has been ordered increasingly at an 
earlier rather than a later stage of the Court’s consideration.” 
The 1932 term witnessed the introduction of a further refine- 
ment upon Rule 12, designed to strengthen its effectiveness. Un- 
der the new practice the jurisdictional statement is first presented 
to the judge authorized by law to allow the appeal.** Upon allow- 
ance, this statement, together with the statement by the appellee, if 
any, of points making against jurisdiction, is included in the tran- 
script of record transmitted to the Supreme Court. The intent of 
this amendment appears plainly to be that allowance of appeal 
shall be no longer a purely formal gesture but a preliminary sifting 
out of cases suffering from any of the defects which constitute lack 
of “ jurisdiction ” in the appellate process of the Court. We have 
no means of knowing how many cases the Court has thus been 
spared from rejecting. The reduction in the number of appeals 
filed from 117 in the 1931 term to 98 in 1932 does not alone ap- 
pear significant. But whether as a result of the amendment or 


29 The 20 cases include one appeal from the Court of Claims, dismissed by full 
opinion, see note 16 supra; 9 from the circuit courts of appeals; and 10 from the 
district courts. 

30 See Table IV. 

31 See note 24, supra; cf. note 34, infra, and accompanying text. ~ 

82 Under paragraph (1) of Rule 33, 286 U. S. 620, appeals may be allowed, in 
appropriate cases, by any judge of the district court including a circuit judge as- 
signed thereto, by any judge of the circuit court of appeals, by the chief justice of 
the state court, or, alternatively in all cases, by a Justice of the Supreme Court. 
Practice, however, requires that application to a Supreme Court Justice be made 
only after denial by a judge of the lower federal court or state court. See RoBErtT- 
son, APPELLATE PRACTICE AND PROCEDURE IN THE SUPREME CouRT OF THE UNITED 
STATES (1928) go. 
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otherwise, Rule 12 operated last year more efficaciously than ever 
before. Of the total of 98 appeals filed, 41 were dismissed upon 
the jurisdictional statement. Of the remaining cases (excluding 
13 not reached for argument) only three had subsequently to be 
dismissed for lack of jurisdiction after argument, and two of 
these presented questions of sufficient importance to be decided 
by full opinion.** 

Despite this impressive showing, the operation of Rule 12 seems 
susceptible to further improvement, both by change in its formal 
content and by change in the practice of the bar under it. An 
average of one-half the cases dismissed pursuant to the rule 
fail, not from lack of formal jurisdiction, but on account of the 
unsubstantiality of the federal question involved. The rule does 
not in terms require a showing that the question presented is one 
of substance nor even a sufficiently detailed statement of facts to 
permit the Court to ascertain whether it is or not.** Were it more 
widely appreciated at the bar that the existence of a substantial 
_ federal question is also a requisite of jurisdiction, the papers filed 
would more often set forth all matters essential to passing judg- 
ment on the issue of substantiality. An examination of repre- 


83 Further indication of the effectiveness of Rule 12 at the last term is furnished 
by the substantial decrease in the number of cases in which the Court declined to 
hear further oral argument. This, of course, it does only when the proper dis- 
position of the case becomes no longer open to doubt, and most often when the 
existence of a defect of jurisdiction is disclosed or confirmed in the argument. At 
the 1932 term the Court stopped argument in only four appeals (in addition to 
two cases on writ of certiorari); at the 1931 term it did so in 23 cases on appeal 
(in addition to one case on certificate). 

84 Koehrman v. Krieger and Stranahan v. Krieger, presented together and 
decided at the same time with Bevan v. Krieger, 289 U. S. 459, 463 (1933). All 
three appellants attacked a statute of Ohio authorizing the arrest and commitment 
of recalcitrant witnesses by a notary public. Two of them, the Court decided upon 


the particular facts, were not in position to present the federal question. The 
third case dismissed was Healy v. Ratta, 289 U. S. 701 (1933), supra note 22. 


35 “ The statement shall refer distinctly (a) to the statutory provision believed 
to sustain the jurisdiction, (b) to the statute of the state, or statute or treaty of the 
United States, the validity of which is involved (giving the volume and page where 
the statute or treaty may be found in the official edition), setting it out verbatim 
or appropriately summarizing its pertinent provisions; and (c) to the date of 
judgment or decree sought to be reviewed and the date upon which the application 
for appeal is presented. The statement shall show that the nature of the case 
and of the rulings of the court were such as to bring the case within the jurisdictional 
provision relied on, and shall cite the cases believed to sustain the jurisdiction ”. 
286 U. S. 602-03. 
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sentative statements as to jurisdiction filed under the rule indi- 
cates how frequently counsel content themselves with a statement 
of the applicable provisions of the Judicial Code, a bare recital of 
the statutes involved and the judgment below, and a prayer for 
relief.*° It is the more important to make a fuller disclosure than 
this of the nature of the case in the printed statement as to juris- 
diction because of the fact that, contrary to the practice upon 
petition for certiorari,’ printed copies of the record upon appeals 
do not ordinarily become available to the several Justices until 
after the jurisdictional statement has been passed upon.** What 
counsel do not disclose, therefore, can be gleaned by the Justices 
only from the unprinted copy of the record in the clerk’s office. 
In contrast to the steadily diminishing number of appeals in 
the Court is the mounting total of certioraris. Last term the num- 
ber of petitions for writ of certiorari reached the record total of 
797. Table V reveals the unbroken line of ascent throughout the 
decade. No less than 85% of the cases on the appellate docket 
acted upon by the Court during the 1932 term were there upon 
certiorari.*® Of the cases decided by full opinion 74% were 
brought up on certiorari.° These figures point unmistakably to 


86 See Frankfurter and Landis, supra note 1, 44 Harv. L. Rev. at 12. 

87 Rule 38 requires 30 printed copies of the record to be filed with the clerk at 
the time of presentation of the petition, with a limited exception for cases in which 
the record has been printed for the court below. See 286 U. S. 622. 

388 Rule 11 requires the appellant by or before the return day to docket the 
case and file with the clerk of the Supreme Court the transcript of record, in which 
is included the statement as to jurisdiction and the appellee’s opposing statement. 
286 U. S. 601. Under Rule 12, paragraph (5), the clerk “shall forthwith print 
the appellant’s statement . . . and the opposing statement, and motions, if any, 

. . and shall thereupon distribute such printed papers to the court for its con- 
sideration”. 286 U. S. 604. In the meantime, the appellant has five days in 
which to file with the clerk “a definite statement of points on which he intends 
to rely and of the parts of the record which he thinks necessary for the considera- 
tion thereof, with proof of service upon the adverse party.” The adverse party has 
10 days after such service in which to designate additional parts of the record 
which he thinks material. After the expiration of this time, the clerk must make 
an estimate of the cost of printing and of the amount of his own fees, and furnish 
it to the party docketing the case. Only after payment of these sums does the 
clerk proceed to print the record. Rule 13, 286 U.S. 604. 

89 This figure, based upon all cases placed on the appellate docket, including 
petitions for certiorari, is of course larger than that in Table III, which is based 
upon considered adjudications, excluding petitions for certiorari denied. 

40 The following are the percentages of cases decided by full opinion which ar- 
rived by certiorari, for each term since the passage of the Act of 1925: 1932 term, 


1933] SUPREME COURT AT OCTOBER TERM, 1032 269 


the predominant importance of the rules and practices governing 
this mode of review. Taken together with the practice by which 
the Court sifts appeals to determine in advance the substantiality 
of the question involved, they indicate how nearly complete is the 
process by which has been added to the Court’s function of de- 
ciding cases the function of deciding what cases to decide. 

The proportion of cases in which certiorari has been granted 
during the last ten terms seems not to show significant variations, 
despite the great increase in the number of petitions resulting 
from the Act of 1925. In the 1923 term it was 17.7%, and in 
1932, 18.5%. The highest figure for the decade is 21.9% in 
1930; the lowest, 14.5% in 1924. That review by certiorari offers 
a flexible and effective means of equilibrating the total business 
of the Court to its capacity to handle it has been demonstrated 
beyond possibility of doubt. Earlier fears that the task of dis- 
posing of petitions for review might cut unduly into the time avail- 
able for the primary task of deciding cases have not so far 
materialized,** nor is there imminence of this danger. The peren- 
nial problem of delimiting the Court’s jurisdiction so as neither 
to impair its essential functions nor to defeat its capacity for 
deliberation by increasing its numbers ** for the time being has 
come to rest. 

This accomplishment, however, should not blind either the bar 
or the country to the extraordinary range of power which has been 
given a tribunal already more powerful than any in Anglo-Ameri- 
can judicial history. It emphasizes the responsibility alike of bar 
and bench for the workability of a process resting so largely in 
discretion and unsupported in its exercise by formulated reason. 
The public statement of reasons for what is done has long been 
one of the traditional safeguards of our legal administration. 
Except in the rarest cases, the procedural device of sifting the 
Court’s tares from its wheat precludes the giving of reasons. To 
state more than meaningless clichés would absorb the very time 


74% ; 1931 term, 70%; 1930 term, 69%; 1929 term, 65%; 1928 term, 56%; 1927 
term, 66%; 1926 term, 35%; 1925 term, 23%. 

41 See Frankfurter and Landis, supra note 1, 42 Harv. L. Rev. at 11-14. 

42 For episodes in the long history of attempts to solve the problems of the 
Court’s business by creating more Justices to help dispose of it, see FRANKFURTER 
AND LaNDIs, op. cit. supra note 2, at 50, 74, 80, 209-10. 
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which certiorari was intended to save.** Under these circum- 
stances peculiar importance attaches to the opinions of lower 
courts, to the occasional expressions by the Court itself of the 
grounds of its action,** and to the growth of experience and under- 
standing at the bar. But knowledge of the objective canons for 
granting the writ, as they are given meaning in specific cases, is 
for the most part dependent upon scholarly investigation of the 
Court’s records.*° Such study is needed to determine the relative 
weight attaching to the various published “character of reasons 
which will be considered ” ** — to ascertain what ones are more 
likely to be controlling than others, and to provide basis also for 
informed criticism of apparent departures from such reasons.“ 


43 When certiorari is denied for some technical defect of jurisdiction, the Court 
‘frequently states the nature of the defect in its order denying the petition. See, 
e.g., Capital Nat. Bank v. Board of Supervisors, 286 U. S. 550 (1932) (“upon the 
ground that the judgments sought here to be reviewed are joint and the records 
fail to disclose summons and severance”) ; Wagner Tug Boat Co. v. Meagher, 287 
U. S. 657 (1932) (same) ; Dubilier Condenser Corp. v. Radio Corp., 287 U. S. 648 
(1932) (denied for failure to file in time) ; Morton v. United States, 288 U. S. 607 
(1932) (same) ; Industrial Comm’r v. Irving Trust Co., 286 U.S. 543 (1932) (“the 
claimants not being parties to the application for the writs and it not appearing that 
petitioner has capacity to prosecute the application”); Dorrance v. Pennsylvania, 
287 U.S. 660 (1932) (“ upon the ground that the federal question was not properly 
presented to, and was not passed upon by,” the state court) ; Porto Rico Ry., Light 
& Power Co. v. Miranda, 289 U. S. 731 (1933) (“ upon the ground that the ques- 
tion presented is one of local law of Puerto Rico”). ‘In one case at the last term 
the Court subjoined to the bare order of denial citations indicating that the ques- 
tion presented was not one of substance. Rowlette v. Rothstein Dental Labora- 
tories, Inc., 289 U.S. 736 (1933). 

44 See note 43, supra. 

45 For analysis of the disposition of petitions for certiorari at the 1927 and 
1928 terms, see Austern and Stocker, Certiorari in the Supreme Court of the United 
States (1929), and Farr and Wales, Certiorari in the Supreme Court at the 1928 
Term (1930) (unpublished manuscripts in the Library of the Harvard Law School). 

46 See Rule 38(5), 286 U. S. 624, in which the Court lists various grounds for 
the grant of certiorari which, “while neither controlling nor fully measuring the 
court’s discretion, indicate the character of reasons which will be considered ”. 

47 Notably in respect to cases arising under the Federal Employers’ Liability 
Act has the Court’s action in the past seemed open to criticism as counter to its 
general and stated policy in issuing writs of certiorari. See Frankfurter and Landis, 
supra note 1, 46 Harv. L. Rev. at 240-53. Last term marked a sharp recession in 
the tendency to review cases under this Act turning upon narrow and particularistic 
issues of negligence, assumption of risk, employment in interstate commerce, and the 
like. Only two opinions involving the Act were handed down during the term, 
as compared with 14 at the 1931 term. Rocco v. Lehigh Valley R. R., 288 U. S. 

275 (1933); Pennsylvania R. R. v. Chamberlain, 288 U. S. 333 (1933). One writ 
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Doubtless the Court welcomes the liveliest scrutiny of its de- 
cisions, for in the last analysis its ultimate strength depends upon 
a permeating confidence in the impartiality and wisdom of its 
action, particularly of action for which no reasons are given. 

The resultant of all the factors giving the Supreme Court a 
jurisdiction preponderantly selective has been to make it a 
tribunal primarily for the decision of questions of broad public 
concern rather than for the correction of individual failures of 
justice. By the same token common-law topics continue to play 
a minor role on its calendar — a scant four per cent of the opinions 
delivered during the last decade have been concerned with such 
matters. No less significant is the Court’s tendency, already 
noted in these articles,** toward increasing preoccupation with gov- 
ernment business. At the last term the government was a party 
to 96 of 187 cases on the appellate docket decided by full opin- 
ion.“ Perhaps it is in large part only to change the form of this 
statement to say that there is a tendency also for cases from the 
lower federal courts to absorb an increasing portion of the Court’s 
time. Federal business seeks federal tribunals — even when state 
courts are available. But other factors may be working; the 
figures for the 1932 term are particularly suggestive. Not in the 
last ten years have so few cases come to the Supreme Court from 
the state courts. Nor— perhaps even more significant — have 
so few of those which have come been reversed. Cases from state 


of certiorari was dismissed after argument for lack of summons and severance of a 
joint judgment. Louisville & Nashville R. R. v. Parker, 287 U. S. 569 (1932). A 
fourth case, after argument, was reversed per curiam. New York Cent. R. R. v. 
Farmer, 287 U. S. 570 (1932). Petitions for writ of certiorari were filed in 45 cases 
under the Federal Employers’ Liability and Safety Appliance Acts, of which only 
two were granted. At the 1931 term there were 54 such petitions, of which 15 
were granted. 

48 See Frankfurter and Landis, supra note 1, 44 Harv. L. Rev. at 18-23; 45 id. 
at 289. 

49 Of the 168 opinions delivered in these cases, 87 concerned government busi- 
ness. In addition the government was interested in one out of the seven cases on 
the original docket decided by full opinion. A similar proportion shows itself in 
petitions for certiorari. Of 797 petitions 341 were government business. The gov- 
ernment was petitioner in 46 cases, and in all but four it was successful. Petitions 
were sought against it in 295 cases, and granted in only 43. All but one of the 
341 cases in which the government was concerned came from the lower federal 
courts; these cases were more than half of the total of 677 petitions from such 
courts. 
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courts comprised only 33% of the total adjudications at the 1932 
term and only 18% of the cases decided by full opinion. Of 
the petitions for certiorari filed, they were only 15%. Eleven out 
of 123 state court petitions, or 9%, were granted, as compared 
with 20% of the petitions from the lower federal courts. Of the 
70 state court cases placed on the calendar for argument only 10 
were ultimately reversed, as compared with 84 out of 169 federal 
court cases — 14% as against 50%."* Surely these figures at 
least suggest a trend toward decreasing interference with state 
court judgments, a weakening in the impulse to invoke federal 
law to invalidate state legislative and administrative action.” 
Just as this impulse was rampant, both in bar and bench, in the 
prosperous years of the middle twenties,” so it may be, in these . 
times of economic dislocation, relatively quiescent. But such 
speculation is perilous; the fruits of recent state legislative ses- 
sions have yet to make themselves felt in judicial statistics. It is 
enough to note, for the present, that a signal is flying. 

The writing of opinions, and the practice of the Court affecting 
them, reflect to a striking degree the procedural changes which 
have attended the administration of the Act of 1925. A note- 
worthy development is the decreasing tendency to decide cases 
without opinion. Table I shows that the number of adjudications 
per curiam, with consideration, last term dropped to 57. These 
figures, however, do not tell the full story; for they include ap- 
peals disposed of upon the jurisdictional statement which never 
reached the stage of oral argument. Only 19 out of the 206 
cases submitted to the Court on the merits last term failed in dis- 
position to secure explanation and statement by full opinion.” 


50 See Table II. 

51 The figures for the lower federal courts are exclusive of cases coming up upon 
certificate. See Table IV. 

52 The number of cases from state courts during the last ten terms, excluding 
petitions for certiorari denied, appears in Table II. In the 1927 and 1928 terms 
these cases were 49% and 52% respectively of the total decided. Cases from state 
courts were 32% and 31% respectively of the total number decided by full opinion; 
33 state court judgments were reversed at the 1927 term, and 27 at the 1928 term. 

53 See note 26, supra. 

54 There were 38 such cases, two of them disposed of by affirmance, two by 
reversal, and the remainder by dismissal. See note 57, infra. 

55 Of these cases, 6 were affirmed and 7 reversed. In three cases a writ of 
certiorari was dismissed, in one as “ improvidently granted”, in another “ for the 
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This low figure is a significant index of the efficiency of the Court’s 
procedure in sifting out unworthy cases during the preliminary 
stages. It is evidence also of the Court’s recognition that adjudi- 
cations which are authoritative for future litigation’ should 
ordinarily disclose, more fully than is possible in a per curiam, 
the basis and the scope of their holding. In further recognition 
of this policy is the Court’s increasing practice, in the compara- 
tively few instances where convenience justifies the use of a per 
curiam, to give citations which serve as guides to the nature of 
the issue adjudicated.” 


want of a substantial federal question ”, and in the third for the want of summons 
and severance of a joint judgment. In one case an appeal was dismissed; and in 
two cases certificates were dismissed. At the 1931 term there were 39 such cases 
decided by per curiam which had reached the stage of hearing on the merits; at 
the 1930 term, 32; and at the 1929 term, 27. 

56 For collections of instances in which per curiam decisions have been cited 
as authoritative precedents, see Frankfurter and Landis, supra note 1, 44 Harv. L. 
Rev. at 10; 45 id. at 281. 

57 Compare Frankfurter and Landis, supra note 1, 46 Harv. L. Rev. at 230. 
In 6 of the 19 cases decided by per curiam last term after oral argument or sub- 
mission on the merits, the decision below was affirmed, and in all these cases the 
Court cited cases pertinent to the specific question presented for review. Asbury 
Truck Co. v. Railroad Comm., 287 U.S. 570 (1932) ; Girard Life Ins. Co. v. Penn- 
sylvania, 287 U. S. 570 (1932); Third Nat. Bank & Trust Co. v. White, 287 U. S. 
577 (1932); New York ex rel. New York & Albany Lighterage Co. v. Lynch, 288 
U. S. 590 (1933); Mortensen v. Security Ins. Co., 289 U. S. 702 (1933) (dissent, 
citing authorities) ; Allen v. Galveston Truck Line Corp., 289 U. S. 708 (1933). Four 
of the 7 cases reversed per curiam were presented together and were accompanied 
by explanation equivalent in fullness to an opinion. Stewart Dry Goods Co. v. 
Lewis, 287 U. S. 9 (1932). Ina fifth case reversed on the merits the Court cited 
cases controlling the issue presented. New York Cent. R. R. v. Farmer, 287 U. S. 
570 (1932). The remaining two cases were reversed and remanded with directions 
to dismiss on the ground that the cause had become moot, with reference to au- 
thorities holding that this is the appropriate procedure in moot causes. Railroad 
Comm. v. MacMillan, 287 U. S. 576 (1932); Coyne v. Prouty, 289 U. S. 704 
(1933). Four cases were dismissed because of a jurisdictional or other defect not 
bearing on the merits, citations explaining the nature of the defect. Healey v. Ratta, 
289 U. S. 7or (1933), supra note 22; Louisville & N. R. R. v. Parker, 287 U. S. 
569 (1932) (want of summons and severance of joint judgment) ; Kroger Grocery 
& Baking Co. v. Yount, 287 U.S. 574 (1932) (certificate dismissed because of im- 
properly framed questions and inadequate statement) ; Catagrone v. United States, 
287 U.S. 574 (1932) (same). In Fort Smith Suburban Ry. v. Kansas City Southern 
Ry., 288 U.S. 587 (1933), a writ of certiorari was dismissed as improvidently granted, 
in accordance with the usual practice, without either explanation or citation. The 
only instance in which the Court’s disposition of a case seems open to criticism is 
Sevier Comm. Co. v. Wallowa Nat. Bank, 287 U. S. 575 (1932), in which a writ 
of certiorari was dismissed for the want of a substantial federal question, and the 
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Table VIII shows the distribution of opinions among the mem- 
bers of the Court. The largest number of opinions of the Court 
written by a single Justice during the last five terms is 27, by 
Chief Justice Hughes at the 1930 term, a figure well above the 
average yet one which was commonly exceeded before the pas- 
sage of the Act of 1925. At the 1889 term, for example, Chief 
Justice Fuller wrote 54 opinions for the Court and his brother 
Mr. Justice Blatchford 51. Relief from the burden of sheer vol- 
ume in the writing of opinions has been one of the most important 
fruits of the Act of 1925 and its predecessors of 1916 and 1801. 
It is not possible to doubt the boon to American law which has 
resulted from thus giving the judges time to do justice to them- 
selves as well as to the parties. Let any reader page at random 
a volume of Wallace or one of the present series of reports 40 or 
50 years ago. Then let him turn to the product of recent terms 
and note, in the main, looseness replaced by conciseness, diffuse- 
ness by pertinency, and the unhappy custom of assembling more 
or less relevant excerpts from earlier opinions discarded almost 
altogether. The words of Cicero’s correspondent, “ Had I more 
time, I would have written you a shorter letter,” could be anno- 
tated from the opinions of the United States Supreme Court. | 


usual stock authorities were cited relevant only to the proposition that a case 
raising an unsubstantial federal question can be dismissed for want of jurisdiction. 
Such action amounts to a holding on the merits that the point of law urged is 
untenable, and the disposition furnishes no guidance either to what the point is or 
why it is without merit. 

In the 38 cases disposed of per curiam upon the jurisdictional statement, the 
Court’s practice was somewhat similar. In the 4 cases affirmed or reversed the 
citations gave sufficient guidance to the grounds of disposition. In the 6 cases in 
which an appeal was dismissed for a specific, formal jurisdictional defect such as 
the want of a final judgment (two cases), the want of a properly presented federal 
question (two cases), or the existence of an adequate state ground for the decision 
(two cases), the citations showed that the defect named warranted the disposition 
made, without indication why the particular case suffered from that defect. 
Thirteen cases were dismissed “for want of jurisdiction ”, simply, and in all but 
three the Court contented itself with reference to the controlling statute; in the 
three, further citation of cases explained the nature of the particular defect under 
the statute. In the fifteen dismissals of appeals “ for the want of a substantial 
federal question ”, the Court in every instance cited cases directly relevant to the 
unsubstantiality of the particular issue raised. 

Four other cases were disposed of by per curiam without argument; in one 
certiorari was granted and judgment reversed with direction to dismiss the cause 
as moot; in three certiftcates were dismissed as improperly framed. The citations 
were similar to those made in similar cases above referred to. 
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To no small degree the Supreme Court sets the standards of 
judicial conduct for the courts of the country. In so doing 
it acts less as an organ of technical law than as exemplar of 
the highest ethical sense realizable through political institu- 
tions. What is decisive is the Court’s feeling for the integrity of 
the judicial process. Occasionally, in the name of due process of 
law, it interposes to correct manifest unfairness in proceedings in 
state courts. Thus, last year the Court by certiorari ordered a 
new trial for nine negroes convicted in the Alabama courts on a 
charge of rape under circumstances — so it was found — which 
amounted to denial of the rudimentary right to be represented by 
counsel.** However reassuring is such an invocation of the Four- 
teenth Amendment to protect outcast or unpopular minorities, it 
is an assertion of a power at best intermittent, remote, and 
adapted only to redress violations of the minimum decencies 
of judicial procedure. More significant by far, because more 
broadly founded and more directly operative, is the Court’s func- 
tion, as the head of the federal judicial hierarchy, of maintaining 
a high level of civilized administration in the federal courts. 
Thus, in a criminal case last year, it reversed a judgment of con- 
viction and admonished a trial judge for unfair and prejudicial 
comment upon the evidence to the jury. In another and widely 
disparate instance it found itself called upon to act as arbiter 
in a contest between the senior circuit judge of the Second Cir- 
cuit and the bench of district judges for the Southern District of 


58 Powell v. Alabama, 287 U.S. 45 (1932), Mr. Justice Butler and Mr. Justice 
McReynolds dissenting. 

59 See Rule 38(5), 286 U. S. 624, enumerating among “reasons which will 
be considered ” for the grant of certiorari: “ where a circuit court of appeals .. . 
has so far departed from the accepted and usual course of judicial proceedings, or 
so far sanctioned such a departure by a lower court, as to call for an exercise of this 
court’s power of supervision.” 

69 Quercia v. United States, 289 U. S. 466 (1933). The Solicitor General did 
not oppose the grant of certiorari. At the argument he expressed the opinion that 
“a portion of the charge complained of was improper, and that this Court should 
determine whether it was unfair and coercive”; and he therefore submitted the 
case for the Government “ without contention either that the judgment should be 
affirmed or that it should be reversed.” Id. at 467, 468. 
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New York," which had assumed the proportions of a public 
scandal.” 

The case involved one of the largest receiverships in the his- 
tory of the federal courts — that of the Interborough and Man- 
hattan Railways in New York City. Under the rule obtaining for 
the division of business in the district court,°* application for a 
receiver would in ordinary course have come before the district 
judge presently sitting in the motion part of the court. Acting by 
prearrangement with counsel, however, the senior circuit judge 
undertook to divert administration of this huge receivership from 
its ordinary course and, by use of his powers under the Judicial 
Code,” to designate himself to act as district judge “ particularly 
to hear and determine all applications and proceedings” in the 
intended suit.*° The validity of this action was thereafter at- 


61 Johnson v. Manhattan Ry., 289 U. S. 479 (1933). 

62 For representative editorial comments, see N. Y. Evening Post, June 29, 
1933; N. Y. Herald Tribune, May 31, 1933, June 30, 1933; N. Y. Sun, May 31, 
1933; N. Y. Times, May 31, 1933; N. Y. World-Telegram, May 31, 1933, June 
30, 1933. 

63 This rule, and one other, had been adopted by the district judges a few days 
after the senior circuit judge in an earlier case had entertained an application for a 
receiver, acting under a prior self-assignment to sit as district judge. 289 U.S. at 
484. The rules declared: 

“¢y-a. Any judge designated to sit in the District Court for the Southern 
District of New York, shall do such work only as may be assigned to him by the 
senior district judge.’ ” 

“* y1-a. All applications for the appointment of receivers in equity causes .. . 
shall be made to the judge assigned to hold the Bankruptcy and Motion Part of 
the business of the court and to no other judge.’” Jd. at 485. 

64 See 289 U. S. at 484. Counsel before filing suit represented to the senior 
circuit judge that individual receivers should be appointed. In a subsequent 
opinion the circuit judge stated that he had acted under the apprehension that a 
district judge might appoint a corporate receiver. American Brake Shoe & Foun- 
dry Co. v. Interborough Rapid Transit Co., 1 F. Supp. 820, 825-27 (S. D. N. Y. 
1932). Compare the pre-receivership conference with the intended receivership 
judge described in LowenTHAL, THE INvesTor Pays (1933) c. IX. 

65 28 U. S. C. $22: “ The Chief Justice of the United States, or the circuit 
justice of any judicial circuit, or the senior judge thereof, may, if the public in- 
terest requires, designate and assign any circuit judge of a judicial circuit to hold 
a district court within such circuit. . . . During the period of service of any judge 
[so] designated . . . , he shall have all the powers, and rights, and perform all the 
duties, of a judge of the district . . . to which he has been assigned (excepting the 
power of appointment to a statutory position or of permanent designation of news- 
paper or depository of funds).” 

66 The order of designation was drawn up pursuant to 28 U.S. C. § 22, supra 
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tacked in independent applications for a receiver presented by 
other parties to the district judge duly sitting on the motion calen- 
dar.*’ The district judge declared the original receivership void 
but, pending appeal, the request for the appointment of new re- 
ceivers was refused, without prejudice to a later application there- 
for to the judge then sitting by assignment in the motion part of 
the Court. In the circuit court of appeals the order vacating the 
receivership was reversed,” and the case was carried to the high- 
est court. At the last day of the term the Supreme Court, speak- 
ing through Mr. Justice Van Devanter, announced its opinion. It 


note 65. On the same day, the circuit judge signed a second order having reference 
to the rules of the district judges for the division of business, supra note 63. These 
rules were promulgated by authority of 28 U. S. C. $27, which provides: “In 
districts having more than one district judge, the judges may agree upon a division 
of business and assignment of cases for trial in said district; but in case they do 
not so agree, the senior circuit judge of the circuit in which the district lies, shall 
make all necessary orders for the division of business and the assignment of cases 
for trial in said District.” The order signed by the circuit judge recited his designa- 
tion to act as district judge and his disagreement with the division of business as 
provided for by the rules of the district, and directed that application for ap- 
pointment of receivers in equity might thereafter for a period of thirty days be 
made not only to the district judge designated pursuant to Rule 11-a but also to 
himself. 289 U.S. at 485, 486. 

67 On September 6, 1932, eleven days after appointment of the receiver for the 
Interborough, the Manhattan Railway Company, lessor of a substantial part of 
the property operated by the Interborough, prayed leave to intervene in the re- 
ceivership suit as a party defendant and to have the receivership extended to it. 
The several prayers were granted, and an order made, returnable September 22, re- 
quiring the parties to the suit, and any other parties in interest, to show cause why 
this extension should not be continued during the pendency of the suit. Hearing 
was held, and on September 28 both receiverships were so continued. Meanwhile, 
on September. 21, Johnson, a minority stockholder of the Manhattan who had 
failed to appear at the hearing just referred to, presented to a district judge an 
independent bill against both the Manhattan and the Interborough and their re- 
ceivers praying that separate receivers be appointed for each company and that 
the orders already entered by the circuit judge be declared void and vacated. By 
intervention Johnson was joined as party plaintiff by Boehm, also a stockholder of 
the Manhattan, and a secured creditor of the Interborough. 

68 Johnson v. Manhattan Ry., 1 F. Supp. 809, 812 (S. D. N. Y. 1932). Imme- 
diately before entering this decree, the district judge made another, “on his own 
motion and over the objection of the parties to the [original] suit,” consolidating 
that suit and Johnson’s. Both the consolidating decree and the vacating decree 
were reversed by the circuit court of appeals. Johnson v. Manhattan Ry., 61 
F.(2d) 934 (C. C. A. 2d, 1933). But only the vacating decree was before the 
Supreme Court. 289 U. S. at 494. 

69 61 F.(2d) 934 (C. C. A. 2d, 1933). 
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held that the action of the senior circuit judge was not subject to 
attack for want of power in the collateral proceeding before the 
1 district judge.” Coming to the crucial question of propriety, how- 
ever, the Court pointed out that the possession of power and the 
propriety of its exercise were different things. It was evident, it 
said, that the senior circuit judge had “ acted hastily and with 
questionable wisdom ”: 


“ This action has embarrassed and is embarrassing the receivership. 
If he [the senior circuit judge] were now to withdraw from further par- 
ticipation in the receivership proceedings the embarrassment would be 
relieved; and the belief is ventured here that, on further reflection, he 
will recognize the propriety of so doing and, by withdrawing, will open 
the way for another judge with appropriate authority to conduct the 
further proceedings.” i 


In the belief that this suggestion of itself would be sufficient to 
induce the circuit judge to relinquish his assignment, events 
soon proved that the Court was over-sanguine. Informal in- 
timation that the circuit judge would accede to the suggestion “ 
was followed, on June 28, by the filing of a formal opinion setting 
forth reasons why he had concluded not to do so.” Shortly there- 
after counsel for the Manhattan Railway filed in the original re- 
ceivership an affidavit of prejudice, setting forth grave charges 

against the disinterestedness of the presiding judge.’* The affi- 


70 The Court held that the attack of Johnson and Boehm upon the original 
receivership was collateral, and hence could succeed “only . . . and to the extent 
that it discloses a want of power as distinguished from error in the exercise of power 
that was possessed”. 289 U. S. at 496. Under § 22, the Court said, the senior 
circuit judge was authorized to assign himself to sit as a district judge, either gen- 
erally or in a particular cause, and under § 23 he was required to perform the 
duties for which he was so assigned. This power and duty could not be re- 
stricted by the rules adopted by the district judges, and so far as the rules were 
in conflict therewith they were declared invalid. 

71 289 U.S. at 505. 

72 “Tt has been my intention right along,” the circuit judge was reported as 
saying, “to withdraw once my original authority was established.” See N. Y. 
Times, May 30, 1933, at 16; id., editorial, May 31, 1933, at 16. 

73 American Brake Shoe & Foundry Co. v. Interborough Rapid Transit Co., 
4 F. Supp. 68 (S. D. N. Y. 1933). ' 

74 See N. Y. Times, Aug. 3, 1933, at 18. See also id., Aug 8, 1933, at 9. The 
affidavit charged “ strong personal bias against the interests of the Manhattan Rail- 
way ” on the part of the circuit judge and “ grave irregularities in the conduct of 
the Interborough Rapid Transit Company ”. 
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davit was held insufficient; ** and this ruling, together with the 
disregard of the Supreme Court’s earlier suggestion, was made the 
basis for a second proceeding in the highest court, seeking a writ 
of prohibition or mandamus. On September 21, Mr. Justice 
Stone issued a temporary order restraining the senior circuit judge 
from performing any but routine functions in the receivership.” 
Eight days later, the episode was closed, when the judge certified 
his desire to be relieved of any further service under his assign- 
ment in the case, and the Chief Justice placed Circuit Judge Mack 
in charge of the receivership.” 

Controversies such as these in the Court are happily rare. De- 
cisions upon questions of procedure, in contrast, are frequent in 
their occurrence and broad in their incidence. Upon an intimate 
understanding and enlightened view of procedural problems on 
the part of the Supreme Court depends the smooth functioning of 
everyday justice throughout the federal system. It was the fear 
that the members of the highest court, isolated in their chambers 
in Washington, wouid lose touch with the realities of trial practice, 
as well as with the details of local law, which caused Congress to 
hold back from abolishing the duty of circuit-riding, long after the 
duty had in fact become a form and a farce.” Nor is it possible, 
in view of many decisions of the Court upon questions of pro- 
cedure, to affirm with confidence that the fears were groundless. 
But the remedy is not the imposition of burdens beyond capacity. 
The answer, like the answer to so many of the problems of ef- 
fective judicial administration, is to be found in the quality of 
the judges, the breadth of their juristic outlook and their imagina- 
tive realization of the dependence of substance upon supple pro- 


75 Judicial Code, § 21, provides that upon the filing of an affidavit of prejudice 
“such judge shall proceed no further therein, but another judge shall be designated 
. .. to hear such matter.” It also provides that “ every such affidavit . . . shall be 
filed not less than ten days before the beginning of the term of the court, or good 
cause shall be shown for the failure to file it within such time.” The circuit judge 
ruled that the affidavit “has not been filed within the time required, and good 
cause for failure so to do is not shown.” He was reported to have declared the 
intention of conferring with his associates as to possible contempt proceedings 
against all persons concerned in the attempteto bring about his removal. See 
N. Y. Times, supra note 74. 

76 N. Y. Times, Sept. 24, 1933, $1, at 1. 

77 Id., Oct. 1, 1933, § 2, at 12; (1933) 1 U. S. L. Weex 68. 

78 See FRANKFURTER AND LANDIS, op. cit. supra note 2, at 15-17. 
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cedure. For such qualities, among members of the Court, Mr. 
Justice Van Devanter and Mr. Justice Brandeis have long been 
notable. The last term gave striking evidence of the value to the 
Court in this respect of its newest member. 

Rules of procedure before administrative tribunals have been 
left largely to administrative discretion. As questions of this 
character are presented to the courts, it is essential that judgment, 
while informed and enriched by the applicable analogies of com- 
mon-law experience, be molded ultimately in the light of “ the 
necessities and realities of administrative practice ”.”” To ignore 
the first source of illumination would be to judge half blindly. 
But such aid must be employed “ in due subordination to differ- 
ences of end and aim.” * A series of decisions by Mr. Justice 
Cardozo last term upon the scope of permissible amendment of 
tax refund claims after the running of the statute of limitations 
is a notable achievement of judicial art in this field.** Our con- 
cern here is not with the specific content of these decisions. What 
does matter, in a review of the Court’s disposition of business, is 
the evidence vouchsafed of the utility, in the hands of a master, of 
a sound common-law method, as distinguished from the substance 
of the common-law rules themselves, in building up a reasonable 
and workable body of adjective law to further the far-reaching 
purposes of administrative action in modern government. 

The traditional forms and rules of procedure in the courts have 
likewise still to be perfected, and to this task also Mr. Justice 
Cardozo made distinctive contributions. In Sinclair Refining Co. 
v. Jenkins Petroleum Process Co.,** he considered the scope of 


79 United States v. Henry Prentiss & Co., 288 U. S. 73, 85 (1933). 

80 United States v. Memphis Cotton Oil Co., 288 U. S. 62, 69 (1933). 

81 United States v. Memphis Cotton Oil Co., 288 U. S. 62 (1933) (general 
claim for refund held subject to amendment specifying grounds until final rejec- 
tion, despite intervening limitation) ; United States v. Henry Prentiss & Co., 288 
U. S. 73 (1933) (claim for special assessment under Revenue Act of 1918, § 327(d), 
not alterable by amendment into claim for revision of valuation of invested capital) ; 
United States v. Factors & Finance Co., 288 U. S. 89 (1933) (general claim for 
refund, not specifying grounds held subject to amendment into claim for special 
assessment under Revenue Act of 1917, § 210); Bemis Bros. Bag Co. v. United 
States, 289 U. S. 28 (1933) (claimeunder Revenue Act of 1918, §§ 327, 328, de- 
manding relief under § 327(a), (c), and (d), held subject to amendment into claim, 
in the alternative, for revision of valuation of invested capital). See also Daube 
v. United States, 289 U. S. 367 (1933) ; George Moore Ice Cream Co. v. Rose, 289 
U.S. 373 (1933). 82 289 U.S. 689 (1933). 
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the remedy of discovery as an auxiliary process in aid of trials at 
law. ‘The law of discovery,” he said, “has been invested at 
times with unnecessary mystery. There are few fields where con- 
siderations of practical convenience should play a larger réle.” ** 
Rejecting lower court statements that the necessity of proving 
damages is never a sufficient ground for discovery in equity, he 
approved the trial court’s use of the remedy and the means it had 
taken at once to protect the defendant from “ oppressive inquisi- 
tion ” and to assure the plaintiff its assistance as need developed.** 
And in Clark v. United States,*° a decision mainly concerned with 
the liability of a juror to punishment for contempt for misstate- 
ments made upon the voir dire, he wrote an illuminating statement 
of the basis and extent of the juror’s privilege against disclosure 
of deliberations in the jury room.*® 

In view of the public implications of the current stream of Su- 
preme Court litigation, the Court must be alert against an easy- 
going assumption of jurisdiction. A variety of decisions last 
term affecting procedure on appeal manifested the Court’s temper 
of strict insistence upon compliance with the statutes and rules.*’ 


83 Td. at 693. 
84 The decree limited the discovery in advance of trial to “the most general 
facts.” “ The bill is to be retained, however, to be available in case of need. If 
the occasion for fuller scrutiny shall afterwards develop, there may thus be an 
inspection of the records without the delay that would be inevitable if a new bill 
had to be filed with a new opportunity for the defendant to answer or demur. 
Presumably the jury could be held together in the interval, and the trial at law 
adjourned. This relief may have been less than the plaintiff should have had. It 
was certainly no more.” Id. at 697. 

85 289 U. S. 1 (1933). 

86 “ For the origin of the privilege we are referred to ancient usage, and for 
its defense to public policy. Freedom of debate might be stifled and independence 
of thought checked if jurors were made to feel that their arguments and ballots 
were to be freely published to the world. The force of these considerations is not 
to be gainsaid. But the recognition of a privilege does not mean that it is without 
conditions or exceptions. ... We think the privilege does not apply where the 
relation giving birth to it has been fraudulently begun or fraudulently con- 
tinued. . . . Let us assume for illustration a prosecution for bribery. Let us as- 
sume that there is evidence, direct or circumstantial, that money has been paid to 
a juror in consideration of his vote. The argument for the petitioner, if accepted, 
would bring us to a holding that the case for the People must go to the triers of 
the facts without proof that the vote has been responsive to the bribe. This is 
paying too high a price for the assurance to a juror of serenity of mind.” Id. at 
13, 14. 

87 Such insistence, however, is softened by avoidance of technicality for its own 
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In Arthur C. Harvey Co. v. Malley,** the petitioner had fallen 
into an all too frequent trap. The trial was before the judge after 
waiver of a jury, and no special findings of fact were made or 
asked for. Hence, by express provision in section 700 of the Re- 
vised Statutes,*® the general finding was conclusive upon all mat- 
ters of fact; no issue of fact, the Court held, could be made for 
review by the circuit court of appeals. In two instances the 
Court disregarded attempts, constantly recurring, to raise a con- 
stitutional issue by loose and sweeping allegations of depriva- 
tion of property without due process of law.*° In other cases it 
applied its usual rule not to consider grounds of complaint not set 
forth in the petition for certiorari.** Occasional disregard of the 


sake. See George A. Ohl & Co. v. A. L. Smith Iron Works, 288 U. S. 170 (1933), 
holding that a bill of exceptions may be effectively, albeit irregularly, authenticated 
by the trial judge’s initials. 

88 288 U. S. 406 (1933). See also Fleischmann Construction Co. v. United 
States, 270 U. S. 349, 355-57 (1926); Wilson v. Merchants’ Loan & Trust Co., 
183 U.S. 121, 127 (1901). 

89 “ When an issue of fact in any civil cause in a district court is tried and de- 
termined by the court without the intervention of a jury, according to section 773 
of this title, the rulings of the court in the progress of the trial of the cause, if 
excepted to at the time, and duly presented by a bill of exceptions, may be re- 
viewed upon a writ of error or upon appeal; and when the finding is special the 
review may extend to the determination of the sufficiency of the facts found to 
support the judgment.” 28 U.S. C. § 875. 

90 In Seaboard Air Line Ry. v. Watson, 287 U. S. 86 (1932), appellant attacked 
an Alabama statute, creating a presumption against the railroad in negligence cases, 
similar to the Georgia statute condemned in Western & Atlantic R. R. v. Henderson, 
279 U.S. 639 (1929). The assignment of error was, simply, that the court below 
erred in holding that “‘the scope and effect’” of the statute did not “‘in the 
trial of this case . .. deprive the ... Railway Company ... of its property 
without due process of law and of the equal protection of the law as guaranteed’” 
by the Fourteenth Amendment. A specification so uncertain and deficient, the 
Court held in dismissing the appeal, must be disregarded, “even if the opposing 
party raises no question and treats it as adequate.” 287 U.S. at 91; see Rule 9, 
286 U.S. 599. See also Public Serv. Comm. v. Great Northern Utilities Co., 289 
U. S. 130 (1933). 

91 New York v. Irving Trust Co., 288 U. S. 329, 331 (1933); Johnson v. Man- 
hattan Ry., 289 U. S. 479, 494 (1933). In Bradley v. Public Utilities Comm., 289 
U. S. 92 (1933), the Court mentioned as an additional ground for rejecting a con- 
tention on appeal that it was not set forth in the statement as to jurisdiction filed 
pursuant to Rule 12. Distinctly different are the issues raised by the Court’s oc- 
casional practice of declining to hold a statute unconstitutional, upon grounds not 
urged or argued by the parties. At the 1932 term, for example, a Mississippi 
statute reapportioning representatives in Congress was assailed as in violation of 
an Act of Congress requiring the districts to be “ composed of a contiguous and 
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practice to hold parties bound by the statements in the petition 
only serves to emphasize its wisdom. Thus, it is difficult not to 
sympathize with Mr. Justice Stone’s dissent in Washington Fidel- 
ity Nat. Ins. Co. v. Burton ® that the petitioner’s failure to make 
out its claim that the decision below was one of general importance 
and in conflict with decisions in other jurisdictions should have led 
to dismissal of the writ as improvidently granted. Only thus can 
the obligation of counsel to set out their case fairly and accurately 
in the preliminary papers be enforced and litigants be prevented 
from gaining a hearing which under the prevailing policy of Su- 
preme Court review is denied to others. 
Our dual system of state and federal courts inevitably gives rise 
to perplexing problems of conformity and adjustment in proce- 
dural matters between tribunals subject to different legislative con- 
trol and different constitutional limitations. In Nashville, C. & 
St. L. Ry. v. Wallace,” the Court last year was for the first time 
confronted with the question of its jurisdiction to review on appeal 
a declaratory judgment of a state court. Upon the particular facts 
the jurisdiction was sustained. The relief prayed in the state 
courts was a declaration that a particular state tax, payment of 
which had been demanded and was about to be enforced by state 
officers, was, as applied to the appellant, unconstitutional. “Thus 
the narrow question presented for determination is whether the 
controversy before us, which would be justiciable in this Court if 
presented in a suit for injunction, is any the less so because through 
a modified procedure appellant has been permitted to present it in 
the state courts, without praying for an injunction or alleging that 
irreparable injury will result from the collection of the tax.” * 
The holding that a “case or controversy ” was presented for 
review is accordingly not an enunciation of new criteria of federal 
judicial action, but only an application of familiar criteria to new 


compact territory.” The lower court enjoined its enforcement; and the Supreme 
Court reversed the decree upon the ground that the congressional provision was 
no longer in force. Wood v. Broom, 287 U.S. 1 (1932). Four members of the 
Court urged in dissent that the bill should be dismissed for want of equity, with- 
out passing upon the question of the applicability of the statute, which “so far 
as appears, all the members of the lower court and both parties have assumed . 
[to be] controlling.” Jd. at 8, 9. 

92 287 U. S. 97, 100 (1932). 

93 288 U.S. 249 (1933). 94 Td. at 262-63. 
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forms of state procedure.”* Questions of the reviewability in the 
Supreme Court of issues raised by more distinctive applications of 
state declaratory judgment acts are postponed to the future; so 
also are questions of the justiciability in a federal district court 
of proceedings brought under a state declaratory judgment stat- 
ute or under a federal statute, were such a one to be passed.*° 
Decisions upon jurisdiction are important not only as affecting 
the volume and character of business flowing into the federal 
courts, but as modifying, often decisively, the distribution of 
power between the states and the nation. This central question 
of our federation was implied in a number of decisions at the last 
term. In People of Puerto Rico v. Russell & Co.,” the Court re- 


95 Compare Ellingwood, The Constitutionality of Declaratory Judgments (1933) 
28 Inu. L. Rev. 74; Ribicoff, The Constitutionality of the Declaratory Judgment 
(1933) 1 Cut. L. Rev. 132. It had been held before the Wallace case that the 
possibility of execution upon a judgment was not a requisite of a “case or con- 
troversy ” in the federal courts. Fidelity Nat. Bank & Trust Co. v. Swope, 274 
U. S. 123 (1927); cf. DeGroot v. United States, 5 Wall. 419 (U. S. 1866). Mr. 
Justice Stone’s cautious statement and his scrupulous adherence to the approach 
of earlier cases are significant. See Liberty Warehouse Co. v. Grannis, 273 U. S. 
70, 76 (1927); Liberty Warehouse Co. v. Burley Tobacco Growers’ Co-op. Mktg. 
Ass’n, 276 U.S. 71, 89 (1929); Willing v. Chicago Auditorium Ass’n, 277 U.S. 274 
289 (1929) ; Piedmont & Northern Ry. v. United States, 280 U.S. 469, 477 (1930); 
Arizona v. California, 283 U. S. 423, 463 (1931). In those cases the relief sought 
differed from that traditionally given in law and equity more widely than in the 
simple absence of a prayer for injunctive relief. 

6 Doubtless the decision allays fears as to the constitutionality of a federal 
declaratory judgment statute as applied within a similarly limited field. Whether 
state statutes can be given any effect in the lower federal courts is much more 
questionable. Liberty Warehouse Co. v. Grannis held the Conformity Act inap- 
plicable. 273 U. S. 70 (1927). Beyond this obstacle remains the problem of the 
effect of a state statute upon federal equity jurisdiction. Cf. Cates v. Allen, 149 
U. S. 451 (1893). From another point of view, the state declaratory judgment 
may serve to lessen the frequency of resort to the federal courts in cases involving 
the constitutionality of state statutes. Cases in which the existence of an adequate 
remedy at law forecloses the possibility of injunction may well be deflected to the 
state courts, where the new procedure permits attack upon the statute at an 
earlier point of time than would otherwise be possible. It is conceivable, beyond 
this, that the availability of a declaratory judgment might itself be held such an 
adequate remedy at law as to defeat federal equity jurisdiction. Accepted doc- 
trine has required that this remedy be available in a federal court. Chicago, 
B. & Q.R. R. v. Osborne, 265 U.S. 14 (1924) ; Singer Sewing Mach. Co. v. Benedict, 
229 U. S. 481 (1913). But recent decisions have appeared to depart from this 
canon. Stratton v. St. Louis S. W. Ry., 284 U. S. 530 (1932); Matthews v. 
Rodgers, 284 U.S. 521 (1932). 

87 288 U.S. 476 (1933), (1933) 47 Harv. L. Rev. 135. A claim of diversity of 
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jected the contention that a suit by the Puerto Rican government 
was one “ arising under the laws of the United States ” either be- 
cause that government is organized under an act of Congress or 
because special authority to maintain the suit was conferred by 
such an act. In a significant reference to corporations formed by 
congressional act, and to legislation by Congress withdrawing the 
jurisdiction asserted by the Court over controversies to which such 
corporations were parties,** the opinion indicated the narrow foot- 
ing on which the earlier decisions now rest. 

While the Court was insisting upon the reality of the issue of 
federal law relied upon to confer jurisdiction, however, it sanc- — 
tioned a substantial extension of the district court’s authority 
once a genuine issue is present. It has commonly been said to be 
the rule, declared to go back to Osborn v. Bank of the United 
States,*® that assertion in a complaint of a colorable federal ques- 
tion gives the court jurisdiction to decide all questions in the case, 
state or federal, or even to decide the state questions only.*° In 
the Osborn case the state questions involved were questions which 
had to be decided to allow any decree in favor of the complainant; 
in later cases, such as Siler v. Louisville & Nashville R. R.,™ 


citizenship jurisdiction was also rejected on the ground that a sociedad en coman- 
dita, being “ in the law of its creation . . . consistently regarded as a juridical per- 
son,” is to be treated like a corporation in determining citizenship. 288 U. S. at 
480-82. Cf. Chapman v. Barney, 129 U. S. 677, 682 (1889) ; Great Southern Fire- 
proof Hotel Co. v. Jones, 177 U.S. 449, 554-57 (1900). 

98 Pacific Railroad Removal Cases, 115 U. S. 1 (1885); cf. Osborn v. Bank 
of United States, 9 Wheat. 738 (U. S. 1824). “ Whether or not these cases are 
distinguishable from others [holding that the federal nature of the right to be 
established is decisive — not the source of the authority to establish it] on the 
ground, usually urged in their support, that a corporation has no powers and can 
incur no obligations except as authorized by federal law, . . . their doctrine has 
not been extended to other classes of cases and has been restricted by successive 
statutes . . . , the last of which limits it to cases of government owned corpora- 
tions alone. We should fly in the face of this legislative policy and disregard prece- 
dents which we think controlling were we to extend the doctrine now.” 288 U.S. 
at 485; see Frankfurter, Distribution of Judicial Power Between United States 
and State Courts (1928) 13 Corn. L. Q. 499, 509-11. 

99 g Wheat. 738, 823 (U.S. 1824). 

100 Siler v. Louisville & Nashville R. R., 213 U. S. 175, 191 (1909); Lincoln 
Gas & Elec. Light Co. v. Lincoln, 250 U. S. 256, 264 (1919) ; Sterling v. Constantin, 
287 U. S. 378, 393-04 (1932). These and other cases in which similar expressions 
were used involved intermingled state questions and federal constitutional questions. 
101 213 U.S. 175, 191 (1909). 
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the rule has been applied to the obviously broader situation of 
bills to enjoin enforcement of state statutes, alleging independent 
violations of the federal constitution and of a state constitution or 
statute. Undesirable as it may be that decision in such circum- 
stances should turn upon questions of state law as to which the 
state, not the federal, courts have ultimate authority, the result 
may be justified by the same considerations which underlie the 
familiar convention of Supreme Court adjudication — that a fed- 
eral constitutional question should be decided only when it is nec- 
essary to decide it. In suits coupling claims of unfair competition 
under state law with claims under the federal patent, trade-mark, 
and copyright law, this is not so. A long line of decisions, includ- 
ing at least two Supreme Court opinions, had denied jurisdiction in 
these circumstances over the state claim." But in Hurn v. Ours- 
ler,’°* a copyright case at the last term, it was urged that this rule 
was inconsistent with the canon applied in the Siler and like cases. 
The Court accepted the contention, and declared the jurisdiction 
complete.’ A related difficulty, arising also out of the presence 
of both state and federal questions in the same case, was likewise 
resolved, in Mosher v. City of Phoenix,’ in favor of federal juris- 
diction. The difficulty had its origin in the suggestion in Barney 
v. City of New York® that, in cases under the Fourteenth Amend- 
ment, claims of illegality under state as well as federal law might 
be self-defeating, because unauthorized state action was not action 
by a “state” within the meaning of the Amendment. In the 


102 E.g., Elgin Nat. Watch Co. v. Illinois Watch Case Co., 179 U. S. 665 
(1901) ; Leschen & Sons Rope Co. v. Broderick & Bascom Rope Co., 201 U. S. 
166 (1906) ; cf. Vogue Co. v. Vogue Hat Co., 12 F.(2d) 991, 992-94 (C. C. A. 6th, 
1926). 

108 289 U.S. 238, 245 (1933). 

104 The Leschen and Elgin Watch cases, supra note 102, were declared un- 
sound ” so far as they sanctioned an exception to the “ general rule stated in the 
Siler and other like cases”. The Court, however, went on to hold that jurisdiction 
under such circumstances did not extend to “a separate and distinct non-federal 
cause of action because it is joined in the same complairit with a federal cause of 
action’. Accordingly, it decided that the lower court had jurisdiction over claims 
of unfair competition and violation of the copyright laws based on the same 
copyrighted play but not over claims of unfair competition based on an uncopy- 
righted revision of that play. 289 U. S. at 245-48. For an excellent analysis of 
the difficulties inherent in this criterion, see Note (1933) 33 Cor. L. REv. 699. 

105 287 U. S. 29 (1932). 
106 193 U. S. 430 (1904). 
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lower federal courts this suggestion displayed sufficient vitality to 
survive several apparent repudiations by the Supreme Court,” 
the most recent at the 1931 term.*** The Mosher case now defi- 
nitely overrules the implications which have been drawn from the 
Barney opinion, if not its precise holding.’” 

Federal court determination of questions of state law treads on 
most delicate ground in suits to enjoin state officers. In such cases 
undoubted power, whether it arise out of an asserted question 
of federal law or out of mere diversity of citizenship, requires to 
be exercised with caution, leaving if possible doubtful issues of 
state law to be resolved in the appropriate state forum. In Hawks 
v. Hamill,”° diversity of citizenship brought into the federal court 
a controversy between the owners of a toll bridge claiming a per- 
petual franchise and state highway officers asserting that the fran- 
chise had expired and proposing to make the bridge free. The 
Court held that on a double ground the circuit court of appeals had 
been in error in directing an injunction in favor of the bridge 


107 See Isseks, Jurisdiction of the Lower Federal Courts to Enjoin Unauthorized 
Action of State Officials (1927) 40 Harv. L. REv. 969. 

108 Towa-Des Moines Nat. Bank v. Bennett, 284 U. S. 239 (1931). Here the 
highest state court, relying on the Barney decision, held that discrimination in the 
levy.and assessment of taxes, which if authorized would concededly have violated 
the equal protection clause of the Fourteenth Amendment and § 5219 of the Re- 
vised Statutes, presented no federal question because it was forbidden by state 
law. But the state court’s decision did not correct the inequality, and no state 
officer had taken steps to do so. To have sustained the state’s contention in this 
situation would have been manifestly to go beyond the ruling in the Barney case, 
which arose in the federal circuit court, and in whicl the effect of the decision 
was merely to remit the controversy for the time being to the state courts. See 
284 U.S. at 246-47. See note 109, infra. 

109 See also Sterling v. Constantin, 287 U. S. 378, 393 (1932). In the Mosher 
case the federal district court dismissed the bill on the ground that “ the petitioner, 
having alleged that the proceedings were void under the state law, had not presented 
a substantial federal question.” The Supreme Court, in holding this order 
erroneous, was careful to point out that the petitioner had in separate allegations 
set up rights under the Fourteenth Amendment. Jd. at 31. It is not clear from 
Mr. Chief Justice Fuller’s statement of the facts in the Barney case whether the 
complainant’s claim under the Fourteenth Amendment rested’ on the theory that 
he had been denied due process because the state action was unauthorized or that 
the action was a denial of due process whether or not authorized. See 193 U. S. 
at 432-33. So far as it holds that the mere fact of illegality of state action raises 
no federal question, the decision, of course, remains authoritative. East St. Louis 
Ry. v. City of East St. Louis, 13 F.(2d) 852, 854 (E. D. Ill. 1926). 

110 288 U. S. 52 (1933). 
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owners. The federal court was not free, said Mr. Justice Cardozo, 
to make an independent determination as to the validity of the 
franchise under the state constitution merely on the ground that 
the state court had not yet spoken on the question at the time 
that the franchise was granted. It should have followed a subse- 
quent state court decision declaring such franchises invalid, and 
should have done so even though that decision was no more than 
a considered dictum as to the point in issue.*™ 

Not only was the injunction erroneous from the viewpoint of 
substantive law; the same result should have been reached “ by 
an approach along the line of equitable remedies ”. 


“ Only a case of manifest oppression will justify a federal court in lay- 
ing such a check upon administrative officers acting colore officii in a 
conscientious endeavor to fulfill their duty to the state. A prudent self- 
restraint is called for at such times if state and national functions are to 
be maintained in stable equilibrium.” *** 


Especially is this so when the rights asserted are strictly local, 
“ jurisdiction having no other basis than the accidents of resi- 
dence,” and where their basis is open to serious doubt. “ Our 
process does not issue unless the path is clear.”*** Thus the 


111 288 U. S. at 57-60. This declaration makes further inroads upon the 
doctrine of Burgess v. Seligman, 107 U. S. 20 (1882), in which the Court held 
itself free to disregard the highest state court’s construction of a state statute 
when made subsequent to the transactions in question. Cf. Kuhn v. Fairmont 
Coal Co., 215 U. S. 349 (1910); Moore-Mansfield Const. Co. v. Electrical In- 
stallation Co., 234 U. S. 619, 625 (1914); Edward Hines Yellow Pine Trustees 
v. Martin, 268 U. S. 458, 463-64 (1925); Note (1924) 37 Harv. L. Rev. 1129. 
There was no need to consider, the Court said, “ whether under pressure of extraor- 
dinary circumstances there is a privilege to deviate. Whatever doubt as to the 
practice [of conforming to the state court’s view] may have prevailed in days 
gone by has been dispelled by recent judgments.” 288 U.S. at 58, citing Chicago, 
M., St. P. & Pac. R. R. v. Risty, 276 U. S. 567, 570 (1928); Sioux County v. 
National Surety Co., 276 U. S. 238, 240 (1928). 

112 288 U. S. at 61. , 

113 Jbid. Compare the opinion in Gilchrist v. Interborough Rapid Transit 
Co., 279 U. S. 159, 211 (1929). See also Cavanaugh v. Looney, 248 U. S. 453, 456 
(1919) ; Massachusetts State Grange v. Benton, 272 U. S. 525, 527-29 (1926). Quite 
different was the problem involved in Rogers v. Guaranty Trust Co., 288 U. S. 123 
(1933), in which a majority of the Court held that a federal court sitting in New 
York properly declined jurisdiction of a suit by a stockholder of a New Jersey 
corporation to cancel shares of stock alleged to have been illegally issued to them- 
selves by directors of the corporation. The Court said that since the transaction 
assailed related to the internal affairs of the corporation and its validity depended 
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Supreme Court makes healthy assertion of the importance — if not 
as a matter of jurisdiction, at least of its discreet exercise — of 
leaving to local authorities matters peculiarly of local concern and 
within local competence. For the very reason that accretions of 
the power of the central government and of national tribunals are 
inevitable, it becomes more important than ever not to draw into 
the national authority matters which, on any basis of local sensi- 
tiveness and greater local competence, can be wisely left to state 
authorities and to state courts. The Court’s decision evidently 
was guided not merely by appropriate regard for state interests 
and state responsibility, but also by a desire not to put upon the 
federal courts gratuitous conflicts and burdens. 

The same caution in the exercise of conceded jurisdiction is 
imperative, for widely different reasons, in the grant of receiver- 
ships in the federal district courts. A Gibbon would find material 
in the decisions of the Supreme Court for a series of essays on the 
rise and fall of Supreme Court doctrine. Certainly the history 
of the Metropolitan receivership case *** lends itself to such an 
essay. This is not the place to enter into the considerations that 
culminated in the sanction made in that case of the doctrine of a 
friendly receivership. But the abuses to which the doctrine has 
been put, and the meretricious aid which federal courts have 
given in unsavory corporate controversies, have led to a reces- 
sion, or at least to jealous watchfulness against extensions which 
in another mental! climate and under other circumstances would 
have been called logical.*° Two important decisions of last term 


upon statutes of New Jersey which had never been authoritatively construed by 
the courts of that state, the controversy “ may be conveniently and effectively de- 
termined in New Jersey courts.” Jd. at 132. As pointed out in Mr. Justice 
Stone’s dissenting opinion, however, the effect of the Court’s action was not 
necessarily to remit the case to the state courts since it might properly be brought 
in, or removed into, the federal court in New Jersey. Jd. at 148. No question 
of the acts of a state officer was involved, nor any difficulty of administering the 
affairs of a foreign corporation in the simple restoration of its property to it. See 
(1933) 46 Harv. L. Rev. 854. 

114 208 U.S. 90 (1908). 

115 See Lion Bonding Co. v. Karatz, 262 U. S. 77, 85-86 (1923); Harkin v. 
Brundage, 276 U. S. 36, 52, 55-56 (1928); Michigan v. Michigan Trust Co., 286 
U. S. 334, 345-46 (1932); Municipal Financial Corp. v. Bankus Corp., 45 F.(2d) 
goz, 907 (S. D. N. Y. 1930); Kingsport Press v. Brief English Systems, Inc., 54 
F.(2d) 497, sor (C. C. A. 2d, 1931). See also May Hosiery Mills v. F. & W. Grand 
5-10-25 Cent Stores, 59 F.(2d) 218 (D. Mont. 1932). For some recent discussions 
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are thus items in a series running back many years. In Shapiro 
v. Wilgus,’** the Court set aside as fraudulent an individual debt- 
or’s conveyance to a corporation organized by him to protect his 
business from creditors and a receivership obtained three days 
later at the suit of himself and a simple contract creditor; and 
reiterated its warning, given several times in recent years, that the 
remedy of receivership “in such circumstances is to be watched 
with jealous eyes.” *** And in National Surety Co. v. Coriell,* 
the Court found it unnecessary to consider whether the rights of 
creditors dissenting from a reorganization plan were sufficiently 
protected, without a judicial sale, by appraisal of the cash value 
of their claims,*** since the plan had been approved by the district 
court without adequate investigation or submission of relevant 
data such as to make possible “ an informed, independent judg- 
ment.” **° Beyond doubt, the whole congeries of practices which 
surround consent receiverships calls for painstaking and thorough 
legislative consideration, with a view either to withdrawal of this 


of consent receiverships, see LoweNTHAL, THe Investor Pays (1933) passim; 
Frank, Some Realistic Reflections on Some Aspects of Corporate Reorganization 
(1933) 19 Va. L. Rev. 541, 698; cf. Swaine, Corporate Reorganization Under the 
Federal Bankruptcy Power, id. at 317. 

116 287 U.S. 348 (1932). 117 Td. at 356. 

118 289 U. S. 426 (1933). 

119 See Coriell v. Morris White, Inc., 54 F.(2d) 255 (C. C. A. 2d, 1931); cf. 
Phipps v. Chicago, R. I. & Pac. Ry., 284 Fed. 945 (C. C. A. 8th, 1922) ; see Frank, 
supra note 115, at 716-18; Swaine, supra note 115, at 324-27. 

120 “ The District Court had before it, in support of the plan, only informal, 
inadequate and conflicting ex parte assertions unsupported by testimony. It un- 
dertook to pass upon the wisdom and fairness of the plan of reorganization, and 
the rights of non-assenting creditors. For the proper disposition of these questions 
definite, detailed, and authentic information was essential. Such information 
was wholly lacking. The receiver submitted no facts and made no recommenda- 
tions. There was no evidence on which the court could have found even that a 
majority of the unsecured creditors favored the plan. There was no valuation 
of the assets by a disinterested appraiser; no account of the results of the opera- 
tions of the business during the five months in which it was under the control of 
the banks; no account of the result of the operations under the receivership; and 
no dependable schedule of liabilities of the corporation showing the number of 
creditors, the amount owed to each, and the collateral held.” It was urged in 
justification of the procedure challenged that power similar to that exercised by 
the court below had been conferred by the recent amendments to the Bankruptcy 
Act upon the District Court in Bankruptcy. See note 121, infra. The Court replied 
that, on the contrary, the new procedure was designed to be more rigorous 
than that previously obtaining. 289 U. S. at 435-36. 
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diversity jurisdiction or to its subjection to safeguards adequate 
to insure fair, economical, and disinterested administration.’** 
Meanwhile the Supreme Court wisely adopts an attitude of alert- 
ness, not only to defeat sharp practices, especially in circumvent- 
ing state courts, but also to give the lead to lower federal courts 
to be much more rigorous in the observance of thuse procedural 
considerations which may be made so largely to govern the allow- 
ance and conduct of receiverships.’”* 


3 


Never before, it may be ventured without invidiousness, have 
the standards of the Supreme Court in the conduct of its business 
been higher than since the Judiciary Act of 1925. Through the 
unformulated habits and practices which so largely condition judi- 
cial work no less than through legislation defining the range of the 
Court’s jurisdiction and the rules of court by which the legislative 
policy is vindicated, all the resources of the Court have been 
mobilized during the decade for the improvement of its administra- 
tion. Though there is no reason to suppose that the legislators of 
1925 wrought more permanently than their predecessors of 1789, 
of 1875 and of 1891, yet, because they gave the Court the legisla- 
tion which, in effect, it prescribed for its own jurisdictional needs, 
they enabled the Court to grapple more hardily with the immedi- 
ate problems which confronted them. 

The present state of the Court’s business thus points to no 


121 For the legislation of the last session with respect to railroads, see Act of 
March 3, 1933, c. 204, § 1, 47 STAT. 1467; Lowenthal, The Railroad Reorganization 
Act (1933) 47 Harv. L. Rev. 18; Rodgers and Groom, Reorganization of Railroad 
Corporations Under Section 77 of the Bankruptcy Act (1933) 33 Cov. L. Rev. 571; 
Weiner, Reorganization Under Section 77: A Comment (1933) id. at 834. The 
proposals affecting reorganization of corporations other than railroads failed of 
passage. See Lowenthal, supra, at 22. See the reports of hearings of the House 
Committee, 77 Cong. Rec., June 12, 1933, at 5882, reprinted in N. Y. Times, Oct. 
17, at 12; Oct. 18, at 6; Oct. 19, at 33; Oct. 20, at 29. 

122 In this connection the administration by Judge Mack of the Miller estate, 
and now the Interborough, deserve special mention. See Frank, supra note 115, 
at 569-70. See also the statement by Senior Judge John C. Knox of the district 
court for the southern district of New York before the House Committee investi- 
gating bankruptcy and receivership practice in that district: “Sooner or later in 
this country there will be official receivers, where liquidations will be handled 
under some department of the government.” N. Y. Times, Oct. 20, 1933, at 13. 


‘ 


— 

| 

H 


294 HARVARD LAW REVIEW [Vol. 47 


urgent readjustment in the jurisdictional and procedural mecha- 
nism by which it functions. Should the movement toward restric- 
tion of diversity of citizenship jurisdiction, which lately has made 
considerable headway,'** find legislative favor, the pressure of 
business in the Court would doubtless be relieved, particularly in 
the handling of certioraris in which diversity cases bulk large. It 
is the lower federal courts, however, which are principally con- 
cerned in this proposal. As respects the Supreme Court, the exist- 
ing legislative mechanism may fairly be expected to continue to 
serve so long as the essential conditions which gave rise to it in 
1925 remain substantially unchanged. 

But litigation is a dynamic process, a living stream of national 
life. The range and penetration of federal legislation, shifting 
emphases in applying canons of constitutional and statutory inter- 
pretation, prevailing economic and business conditions — these 
are factors which by altering the currents of business flowing into 
the Court will largely determine the procedural problems to which 
future change must be addressed. The prospective withdrawal of 
the federal government from the field of liquor control will have 
significant consequences for the entire federal judicial system.’** 
But relief from this source is mainly of importance as measurably 
clearing the way for the characteristic and far different issues of 


123 See the valuable discussion by Dean Clark, Diversity of Citizenship Juris- 
diction of the Federal Courts (1933) 19 A. B. A. J. 499, referring in particular to 
the bill drafted by Attorney General Mitchell, S. 927, 72d Cong. 1st Sess. See 
also Warren, Corporations and Diversity of Citizenship (1933) 19 VA. L. Rev. 661; 
Ball, Revision of Federal Diversity Jurisdiction (1933) 28 Itt. L. Rev. 356; 
Yntema, The Jurisdiction of the Federal Courts in Controversies Between Citizens 
of Different States (1933) 19 A. B. A. J. 71, 149, 265; Limiting Jurisdiction of 
Federal Courts — Pending Bills Comment by Members of Chicago University 
Law Faculty (1932) 31 Micn. L. Rev. 59. The statistics upon which Dean Clark 
comments were gathered in the course of the study of the federal courts made for 
the National Commission on Law Observance and Enforcement. Based upon 
analyses of civil and criminal cases terminated in thirteen selected districts during 
a one-year period, they offer the most suggestive and reliable data yet available 
upon which to found judgments concerning the working of the federal judicial 
system. 

124 See Clark, supra note 123. Out of a total of 35,138 cases terminated in the 
thirteen districts, 25,479 were criminal cases, of which 19,692 were violations of the 
National Prohibition Act. As Dean Clark points out, however, these figures need 
to be interpreted in the light of other data, particularly those as to the method of 
disposition of the various types of cases. For prohibition cases in the Supreme 
Court, see Tables VII and IX. 
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the times. The burst of legislative activity under the second 
Roosevelt, more voluminous and pervasive even than that under 
the first, is opening, and will undoubtedly continue to open new 
areas of federal concern, creating new questions of judgment and 
interpretation eventually to come before the Court. 

Problems incident to volume are, of course, involved in this vast 
new body of federal law. Much will depend on the substantive 
attitude which the Court takes. A restrictive interpretation of 
constitutional guarantees, insistence upon rigorously minute re- 
view of governmental activity, will spur litigants. But mainly 
these are questions outside the scope of these papers. A pow- 
erful tradition and an effective technique have been building in 
the Court which will operate to confine it to the relatively few 
issues of broad public concern. Long-established conventions of 
constitutional adjudication are available to limit decision to timely, 
properly presented controversies.**° The major problem con- 
fronting the Court, one may safely assume, is how wisely to decide 
the adequately confined business that will come before it rather 
than to stem an excessive tide. 

This problem is the more specific because of the predominant 
characteristics of the type of questions that will come before the 
Court for adjudication. The tendency, it cannot be emphasized 
too often, is to intensify the character of the Court as a tribunal 
concerned, not with issues primarily of private right, but with the 
application of law in the accent of policy to the regulation of all 
the complex aspects of modern economic and political society. 
The new legislative output deals essentially with industrial, eco- 
nomic, and financial problems. It involves increasing play of 
administrative powers. And so these problems will increasingly 
appear in the guise of questions of supervision of administrative 
activity. The content of these questions, the form in which they 
arise, can scarcely fail to require corresponding adjustment of the 
Court’s technique of adjudication, to compel judges and counsel 
alike still further to alter habits of thought and work derived from 
common-law litigation to accord with their changing functions. 

The responsibility of the bar is essentially to aid the Court in 
the thorough exploration of the realities of the problems with 
which legislation and administration are concerned. Whether the 


125 See Frankfurter and Landis, supra note 1, 44 Harv. L. Rev. at 35-40. 
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question be one of applying some constitutional standard of fair 
action, of the resolution of a conflict of state and national au- 
thority, or of the interpretation of a statute declaratory cf broad 
governmental policy, the requisite of a statesmanlike answer is at 
bottom the same — patient and searching examination of the cir- 
cumstances which have seemed to legislators to call for the asser- 
tion of the power under review. Upon the question of more or 
less — the question of degree which Mr. Justice Holmes has 
taught us to make central — understanding and sympathy with 
legislative purposes are crucial. Somewhat different are the prob- 
lems, such as those so often presented in tax litigation, of constru- 
ing statutes which are the product of successive enactments, 
expertly drafted and minutely regulatory. The meaning of such 
statutes is frequently to be derived only from close, even meticu- 
lous study of technical details and the environment in which they 
are placed. Upon the bar’s appreciation of the appropriate 
method of approaching decision of controversies often depends the 
wise result and always the relief of the Court from burdens which 
it is the duty of counsel to spare it. . 

Practice in the Supreme Court of the United States thus in- 
creasingly makes demands upon lawyers of a kind for which tra- 
ditional training and the everyday duties of office and trial practice 
do not prepare. Sensitive understanding of the broader implica- 
tions of economic and social policy is an essential background. 
The habit and skill of exhaustive study and concise presentation 
of the issues of fact framed so commonly in the concealing guise 
of issues of statutory or constitutional construction, are the requi- 
site tools. The responsibility of the law officers of the government 
in this respect is special. The growing volume of government liti- 
gation heightens the Court’s direct dependence upon them. But 
beyond this, in the absence of a cohesive and specially trained 
Supreme Court bar, professional standards and habits in the Court 
are to a striking degree shaped by its most frequent practitioners. 

The most powerful influence upon the bar is of course the Court 
itself. By the demands which it makes it can determine the direc- 
tion, and largely the adequacy, of the response. But in addition 
to the assistance of counsel, the Court must lean heavily on the 
lower federal courts and administrative tribunals upon whose 
records its decision must be made. By strict insistence upon the 
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adequacy of the investigation underlying decision in the first in- 
stance, by enforcement of essential safeguards of judicial and 
‘‘ quasi-judicial ” action so as to strengthen the processes of ad- 
ministration and trial, by the example which it itself sets of patient 
and pertinent inquiry into the realities which underlie controver- 
sies, it can enormously clarify its own problem, lighten its own 
labors, and make more manifest that justice which is the ideal of 
law. 

Felix Frankfurter. 

Henry M. Hart, Jr. 


BALLIOL COLLEGE, OxForD. 
Harvarp Law ScHOOL. 


. 
| 
4 
+ 
4 
4 
i 
i 
| 


HARVARD LAW REVIEW 


Published monthly, during the Academic Year, by Harvard Law Students 


SUBSCRIPTION PRICE $4.60 PER ANNUM ..... . 75 CENTS PER NUMBER 


Editorial Board 
Cartes A. Horsky, President ‘Artuur L. Doucan, Treasurer 
Ricuarp H. Demutu, Note Editor KeEnneETH C. Davis, Case Editor 
Davin RiesMAN, Jr., Legislation Editor Ray H. Linpman, Book Review Editor 
D. Netson ADAMS Haroitp Kine 
Rosert R. Bowie WHITMAN KNaApP 
Harotp J. CoHEN Hersert Farrrax Leary, JR. 
Mitton H. CoHEeN Cuartes H. LIvENcoop, Jr. 
Francis J. CROWLEY RicHarp P. Lorrus 
Joun F. Doorine, Jr. Rosert W. MESERVE 
Harmon DuNCOMBE GABRIEL V. MotTTLa 
MALverRN B. FINKELSTEIN JosepH Rava, Jr. 
EvucEne E. Forp Donatp L. RoBEerTSON 
Mvytes F. Grpsons W. Crossy Roper, Jr. 
Hersert L. Hart CHARLES RYAN 
James B. HorrmMan Oviver B. ScHWAB 
Witrarp Hurst BENJAMIN R. SHUTE 
Epcar H. Kent D. Rosert THomas, Jr. 


CornELius W. WICKERSHAM, JR. 


| 


CONTRIBUTORS TO THE DECEMBER ISSUE 


Davip F. Cavers, B.S. in Econ., University of Pennsylvania, 1923, LL.B., 
Harvard, 1926. Author of Trusts Inter Vivos and the Conflict of Laws (1930) 
44 Harv. L. Rev. 161. Professor of Law, Duke University Law School. 

Cares O. Grecory, A.B., Yale, 1924, LL.B., 1926. Author of Jnfant’s 
Responsibility for His Agent’s Tort (1930) 5 Wis. L. REv. 453, Vicarious 
Liability and Contributory Negligence (1932) 41 YALE L. J. 831. Associate 
Professor of Law, University of Chicago Law School. 

FeLtx FRANKFURTER, A.B., College of the City of New York, 1902, LL.B., 
Harvard, 1906. Author, with James M. Landis, of THE BusINESS OF THE 
SuPREME Court (1927), with Wilber G. Katz, of CASEs ON FEDERAL JURIS- 
DICTION AND PROCEDURE (1931), Editor of Mr. Justice Hotmes (1931), 
Mr. Justice BRANDEIS (1932). Byrne Professor of Administrative Law in 
Harvard Law School. George Eastman Visiting Professor at Oxford, 1933-34. 

Henry M. Hart, Jr., A.B., Harvard, 1926, LL.B., 1930, S.J.D., 1931. 
Assistant Professor of Legal History in Harvard Law School. 


Joun J. Grsson, Jr. and RicHarp E. MANNING, third year students, 
Harvard Law School, contributors to Legislation Department. 


‘ 
\ 


1933] NOTES 299 


Tue Law Scuoot. — The following tables show the registration 
figures for the entering classes of the last twelve years, the geographical 
sources from which these classes have been drawn, and the division into 
classes for twelve years (as usual, the figures are compiled as of the date 
of November 15): 


New England J 
Massachusetts outside of Outside of 

Massachusetts New England Total in 
Class Number Percentage Number Percentage Number Percentage Class i 
1925 89 21 38 9 304 70 431 
1926 93 19 44 9 355 72 492 
1927 107 20 33 6 391 74 531 i 
1928 102 18 40 7 425 75 567 i 
1929-131 19 45 7 493 74 669 ; 
1930 135 20 57 8 502 92 694 
1931 122 18 67 10 483 72 672 
1932: 15 58 8 565 77 735 
1933 97 15 44 7 504 78 645 
1934 127 20 52 7 472 73 651 
1935 143 25 49 8 389 67 581 
1936 126 21 61 II 398 68 585 


1922-23 1923-24 1924-25 1925-26 1926-27 1927-28 


12 17 17 29 29° 18 
232 246 246 314 310 351 
Second Year ........ 261 265 346 347 362 426 
431 492 531 567 675 694 
Unclassified ......... 50 45 34 32 27 26 
eer Te 32 37 28 26 38 20 


1018 1202 1315 1441 1535 


1928-29 1929-30 1930-31 1931-32 1932-33 1933-34 


Mes: Grad. 6.568322. 34 34 44 47 42 31 
379 403 400 424 404 399 
Second Year ........ 443 429 475 442 444 407 
First 672 735 645 651 581 585 
Unclassified ..... Se 36 25 22 20 23 25 
25 14 10 II 15 15 


1589 1640 1596 1595 1509 1462 


MortcaGE RELIEF DuRING THE DEPRESSION. — Among the many 
legal problems raised by the depression, perhaps none has so severely 
tested the ingenuity of courts and legislatures as that of the defaulting 
mortgagor. Progressive diminution of income’ in the face of fixed 


1 The estimated national income in recent years has been: 1929 — $85,200,- 
000,000; 1930 — $71,000,000,000; 1931 — $54,000,000,000; 1932 — $37,500,000,000. 
See (1932) 60 BRADSTREET’s WEEKLY 1479. During the same period, farm incomes 
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mortgage charges has, in the last few years, led to a cataclysmic in- 
crease in the number of foreclosures.? Resulting receiverships, causing 
rents to be fixed at rates with which the owners of undefaulted equities 
could not compete, gave impetus to this process of wholesale liquidation.* 
As the realty market became glutted with forced offerings, land values 
tumbled precipitately, and refinancing became almost negligible.* The 
ensuing lack of competitive bidding at foreclosure sales meant that in 
the vast majority of cases the mortgagee bid in the property at a purely 
nominal figure, and the mortgagor not only lost his land but remained 
saddled with a deficiency judgment often approximating the original 
debt.° Despite a widespread attempt to secure voluntary time exten- 
sions,° it became apparent by 1933 that disastrous social and economic 
consequences would ensue unless positive relief were granted.’ 

The legislatures which met during the current year attempted to cope 
with the problem by promulgating emergency laws of two general types.® 
As usual, the first refuge of a debtor-conscious nation proved to be the 


decreased as follows: 1929— $11,950,000,000; 1930— $9,406,000,000; — 
$6,955,000,000; 1932 — $5,240,000,000. See id. at 1582. 

2 The number of farm foreclosures throughout the country in 1932 was approxi- 
mately double the number in 1929. See (1933) 61 BRADSTREET’s WEEKLY 321. 
Indicative of the urban situation are the figures available for Cook County, IIli- 
nois: 1929— 3,852; 1930— 5,818; 1931— 10,075; 1932— 15,332. See Carey, 
Mortgage Foreclosures in Cook County (1933) 19 A. B.A. J. 275. 

8 See First Union Trust & Savings Bank v. Division State Bank, Gen. No. 
B 262438, 15-16 (C. C. Cook County, Ill. 1933); cf. Carey and Brabner-Smith, 
Studies in Foreclosures in Cook County (1933) 27 Itt. L. REv. 475, 755. Receiver- 
ships have, of course, been chiefly confined to urban property. 

4 For judicial descriptions of the state of the realty market in Minnesota, see 
Blaisdell v. Home Bldg. & Loan Ass’n, 249 N. W. 334, 337. (Minn. 1933); in New 
Jersey, Fifth Ave. Bank of New York v. Compson, 113 N. J. Eq. 152, 166 Atl. 86 
(1933), and Federal Title & Mortgage Guaranty Co. v. Lowenstein, 166 Atl. 538, 
539 (N. J. Eq. 1933); in Wisconsin, Suring State Bank v. Giese, 246 N. W. 556, 
557 (Wis. 1933). 

5 See Dime Savings Bank of Brooklyn v. Danley Realty Corp. (N. Y. Sup. Ct.), 
N. Y. L. J., June 27, 1933, at 3839; Baader v. Mascellino, 166 Atl. 466, 467 (N. J. 
Eq. 1933) and the last three cases cited in note 4, supra. 

6. Cf. N. C. Pub. Laws 1933, Resolution no. 16, requesting a voluntary mora- 
torium by mortgagees. Several of the larger insurance companies announced that 
they would suspend farm foreclosures. See N. Y. Times, Jan. 31, 1933, at 1; 
id., Feb. 1, 1933, at 1; id., Feb. 10, 1933, at 10; id., Feb. 26, 1933, at 1. And 
governors of many states have made public appeals ‘for leniency towards mortgagors. 
See id., 7 9 5, 1933, at 2 (Ill.) ; id., Feb. 18, 1933, at 2 (Ky.) ; id., March 24, 1933, 
at 10 (Pa 

7 See Farm Rebellion, Bus. WEEK, Feb. 8, 1933, at 3; Foreclosure or Adjust- 
ment? (1933) 51 Mac. Watt Sr. 470. The protest against agrarian foreclosures 
culminated in a series of forcible intimidations at foreclosure sales. For descriptions 
of the rao in Iowa, see N. Y. Times, Jan. 5, 1933, at 14; id., Jan. 10, 1933, 
at 30; id., Jan. 15, 1933, at 13; id., April 28, 1933, at 1; in Illinois, id., Feb. 15; 
1933, at 33 in Minnesota, id., Jan. 22, 1933, at 10; id., Jan. 29, 1933, $2, at 2; in 
Nebraska, id., Jan. 17, 1933, at 3; id., March 9, 1933, at 8; in South Dakota, ‘id, 
Jan. 17, 1933, at 3; in Wisconsin, id., "Jan. 10, 1933, at 30. 

8 Recent federal enactments, designed to aid the farmer and homeowner to 
finance their obligations, and not primarily involving developments in the law 
of foreclosures, are beyond the scope of this Note. 
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moratorium. Statutes were passed extending the time for pleading,’° 
staying foreclosure proceedings,'' postponing the day of sale,’? and pro- 
longing the period of redemption ** — in evident expectation that an 
economic upturn would soon enable mortgagors to meet their obligations, 
or at least obtain the benefit of competitive bidding at foreclosure sales. 
The second group of statutes resulted from a recognition that the de- 
pression has deprived the judicial sale of its efficacy as a determinant 
of fair value, so that the deficiency judgment no longer represents a true 
deficit, but rather duplicates the value of the security already obtained 
by the mortgagee. Laws of this type variously provide that the reason- 
able value of the security be deducted from the judgment,’* that inade- 


quacy of price ** or failure to bid an upset price 1° be grounds for refusal — 


to confirm a sale, or that deficiency actions be delayed ‘” or entirely 
forbidden.*® 

The gauntlet of constitutional objections which such legislation must 
run was recently pointed out in this REview.'’® Three moratory statutes 
have already been held unconstitutional as impairing the obligation of 
contracts.2° The Arkansas law abolishing deficiency judgments has met 


9 See Feller, Moratory Legislation: A Comparative Study (1933) 46 Harv. L. 
Rev. 1061. 

10 See, e.g., Ark. Acts 1933, no. 21, §1 (3 months to answer) ; Harlow’s Okla. 
Laws 1933, c. 56, § 1 (9 months to answer). 

11 See, e.g., lowa Laws 1933, c. 182; Mont. Laws 1933, c. 116; Neb. Laws 1933, 
c. 65; Harlow’s Okla. Laws 1933, c. 56, §§1-3; cf. Ill. Laws 1933, 649-50. 
N. Y. Laws 1933, ¢. 793, suspends foreclosures for principal defaults only. 

12 See, e.g., Ark. Acts 1933, mo. 21, §3; Minn. Laws 1933, cc. 4, 339} 
N. H. Laws 1933, c. 161, §§ 3-8; N. C. Pub. Laws 1933, c. 275, §1; Tex. Acts 
1933, c. 102; Wis. Laws 1933, c. II. 

18 See, e.g., lowa Laws 1933, c. 179; Kan. Laws 1933, c. 232; Minn. Laws 1933, 
c. 339; N. H. Laws 1933, c. 161, §§ 9-11; N. D. Laws 1933, c. 157; Vt. Pub. Acts 
1933, no. 30, § 3; Wis. Laws 1933, cc. 11, 125. 

14 See, e.g., Idaho Laws 1933, c. 150; Kan. Laws 1933, c. 218; N. Y. Laws 1933, 
c. 794; N. C. Pub. Laws 1933, c. 275, $3; S. C. Acts 1933, no. 264; cf. Neb. Laws 
1933, C. 45. 

15 See, e.g., Ark. Acts 1933, no. 21, §4; Kan. Laws 1933, c. 218; Minn. Laws 
1933, C. 339; Neb. Laws 1933, c. 45; N. C. Pub. Laws 1933, c. 275, $$ 1, 2. 

16 See, e.g., Kan. Laws 1933, c. 218; cf. Wis. Laws 1933, c. 13. 

17 See, e.g., Minn. Laws 1933, C. 339. 

18 See, e.g., Ark. Acts 1933, no. 57; Neb. Laws 1933, c. 41; N. D. Laws 1933, 
c. 155; cf. Minn. Laws 1933, c. 247 (applicable only to mortgages held by state) ; 
S. D. Laws 1933, c. 138 (applicable only to purchase price mortgages thereafter 
executed). 

19 See Feller, supra note 9, at 1067-74. 

20 State ex rel. Cleveringa v. Klein, 249 N. W. 118 (N. D. 1933) (two-year ex- 
tension of period of redemption) ; Oklahoma ex rel. Roth v. Waterfield (Sup. Ct. 
Okla.), U. S. L. Week, Oct. 24, 1933, at 8 (nine months to file answer) ; Life Ins. 
Co. of Virginia v. Sanders, 62 S. W.(2d) 348 (Tex. Civ. App. 1933) and Murphy 
v. Phillips, 63 S. W.(2d) 404 (Tex. Civ. App. 1933) (180 day stay of foreclosure 
sale) ; cf. Osage County Savings & Loan Ass’n v. Worten (Sup. Ct. Okla.), U. S. L. 
Week, Oct. 24, 1933, at 8 (violation of state constitutional provision against retro- 
active statutes). Compare State ex rel. Lichtscheidl v. Moeller, 249 N. W. 330 
(Minn. 1933), holding that an order by the governor, temporarily adjourning fore- 
closure sales, was an unconstitutional assumption of legislative power. 
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with a similar fate.2 On the other hand, the Minnesota court con- 
sidered a ninety-day stay of sale to be only an impairment of remedy,” 
and in Blaisdell v. Home Building & Loan Ass’n sustained a two-year 
extension of the redemption period as a valid exercise of an emergency 
police power.”* Likewise, a statute authorizing courts to grant con- 
tinuances of foreclosure proceedings at their discretion has been held 
constitutional.** These conflicting cases, coupled with a multitude of 
contradictory precedents,”° cast serious doubt upon the validity of most 
of the relief legislation. However, the pending decision of the Supreme 
Court in the Blaisdell case ** may to some extent dispel this uncertainty 
by clarifying the requirements of the Federal Constitution. 

The legislatures have not been alone in securing the adoption of novel 
techniques. Courts have vied with them in the granting of deficiency 
relief and have matched moratory legislation with moratory decision. 
Recently, in First Union Trust & Savings Bank v. Division State Bank,” 
Judge Fisher of the Circuit Court of Cook County, Illinois, took notice 
of the existing emergency in staying a foreclosure suit and denying the 
application for receivership. In an able opinion, he pointed out the 
futility of the mad race to annihilate landowners’ equities and thus 
further depress realty values. Finding in public policy a sufficient basis 
for his decision, he appointed the owner temporary quasi-receiver under 
the control of the court, with directions to apply the income to the 
expenses of the property and to the satisfaction of his debt. The opinion 
is significant, for past depressions have found equity unwilling to recog- 


21 Adams v. Spillyards, 61 S. W.(2d) 686 (Ark. 1933); cf. Federal Land Bank 
of St. Louis v. Floyd, 61 S. W.(2d) 449 (Ark. 1933). 

22 State ex rel. Lichtscheidl v. Moeller, 249 N. W. 330 (Minn. 1933). Compare 
State ex rel. Northwestern Mut. Life Ins. Co. v. Circuit Court, 249 N. W. 631 (S. D. 
1933), holding that a statute permitting a mortgagor to require a mortgagee with 
power of sale to foreclose by action and not by advertisement, was not an im- 
pairment of the obligation of contracts. 

23 249 N. W. 334 (Minn. 1933). Accord: Grace v. Lichtscheidl, 249 N. W. 672 
(Minn. 1933) ; State ex rel. Lichtscheidl v. Moeller, 249 N. W. 330 (Minn. 1933); 
McCarty v. Prudence-Bonds Corp., 266 N. Y. Supp. 629 (Sup. Ct. 1933). Contra: 
State ex rel. Cleveringa v. Klein, 249 N. W. 118 (N. D. 1933); Oklahoma ex rel. 
Roth v. Waterfield (Sup. Ct. Okla.), U. S. L. Week, Oct. 24, 1933, at 8; Life 
Ins. Co. of Virginia v. Sanders, 62 S. W.(2d) 348 (Tex. Civ. App. 1933) ; Murphy 
v. Phillips, 63 S. W.(2d) 404 (Tex. Civ. App. 1933) ; cf. Milkint v. McNeeley, 169 
S. E. 790 (W. Va. 1933) (extension of period of redemption from tax sale). The 
court in the Blaisdell case distinguished the Minnesota statute, which provided 
that the mortgagee should receive a reasonable rental during the period of exten- 
sion, from the South Dakota statute, which had no such provision, and which was 
consequently held violative of due process in State ex rel. Cleveringa v. Klein, 
supra. 

24 Oklahoma ex rel. Roth v. Waterfield (Sup. Ct. Okla.), U. S. L. Week, Oct. 24, 
1933, at 8. 

25 See Feller, supra note 9, at 1067-74; cf. a The Impairment of Contracts: 
Mortgage and Insurance Moratoria (1933) 1 Cut. L. Rev. 249; Note (1933) 27 
Itt. L. Rev. 799; Comments (1933) 32 Micu. L. Rev. 71; (1933) 42 Yate L. J. 
1236, 1239-42. 

26 Argument was heard x! the Supreme Court on Nov. 8-9, 1933. 

No. B 262438 (C. C. Cook County, Ill., 1933), appeal pending in III. Ct. 
ot Appe 
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nize an unfavorable realty market as a ground for staying foreclosures 
under court decree ** or under a power of sale,?° and a number of de- 
cisions during the present crisis have followed these precedents.*° The 
courts have been averse to speculating upon the future course of 


economic conditions,** and reluctant to vary the mortgagee’s rights to’ 


the turn of the business cycle,** especially when this might subject him 
to unexpected burdens.** But at a time when land is very often un- 
saleable at an acceptable price, Judge Fisher’s decree seems practically 
desirable, for the mortgagee undergoes no hardship other than that of an 


enforced delay in liquidating his security —a delay which he would. 


probably have to endure even though his title were that of owner. At 
the same time, he is relieved of the heavy burden of foreclosure costs,°* 
and his security remains safe in the hands of the mortgagor who has a 
personal interest in preserving the property because he now has an 
opportunity to revive his equity.*® As yet, no court of final appeal has 


28 Nebraska Loan & Trust Co. v. Hamer, 40 Neb. 281, 58 N. W. 695 (1894); 
McGown v. Sandford, 9 Paige 290 (N. Y. 1841) ; see 1 WiLTsIE, MortGAGE ForeE- 
cLosurEs (4th ed. 1927) § 663; cf. Thomas v. San Diego College Co., 111 Cal. 358, 
43 Pac. 965 (1896) (stay requested by trustee for bondholders). 

29 Floore v. Morgan, 175 S. W. 737 (Tex. Civ. App. 1915); Muller v. Bayly, 
21 Gratt. 521 (Va. 1871); Caperton v. Landcraft, 3 W. Va. 540 (1869); see 
Anderson v. White, 2 App. D. C. 408, 417 (1894); 1 Hicu, INnyJuNcTions (4th ed. 
1905) § 454; 3 Jones, Mortcaces (8th ed. 1928) § 2354. 

80 Fifth Ave. Bank of New York v. Compson, 113 N. J. Eq. 152, 166 Atl. 86 
(1933) ; Kotler v. John Hancock Mut. Life Ins. Co., 168 Atl. 36 (N. J. Eq. 1933); 
Bolich v. Prudential Ins. Co. of America, 202 N. C. 789, 164 S. E. 335 (1932), 
(1933) 82 A. L. R. 974, (1933) 11 N. C. L. Rev. 172, (1932) 81 U. or Pa. L. 
Rev. 87. In each of these cases, however, the court expressly refused to commit 
itself to the doctrine that equity could not stay foreclosures under any financial 
stringency. Many other cases illustrate the unwillingness of the courts to grant 
moratory relief solely because of abnormal economic conditions. See Southern 
Grocery Co. v. Merchants’ & Planters’ Title & Investment Co., 186 Ark. 615, 54 
S. W.(2d) 980 (1932); Darien Bank v. Varner, 175 Ga. 193, 165 S. E. 82 (1932); 
Metropolitan Life Ins. Co. v. Rasberry, 168 S. E. 669 (N. C. 1933); Common- 
wealth Bank & Trust Co. v. MacDonell, 49 S. W.(2d) 525 (Tex. Civ. App. 1932) ; 
cf. Wilder v. Federal Land Bank of Columbia, 176 Ga. 813, 169 S. E. 13 (1933). 

31 See Fifth Ave. Bank of New York v. Compson, 113 N. J. Eq. 152, 166 Atl. 
86, 87 (1933); Kotler v. John Hancock Mut. Life Ins. Co., 168 Atl. 36, 37 (N. J. 
Eq. 1933) ; McGown v. Sandford, 9 Paige 290, 292 (N. Y. 1841); Miller v. Parker, 
73 N.C. 58, 60 (1875); cf. Lipscomb v. New York Life Ins. Co., 138 Mo. 17, 24, 
39 S. W. 465, 466 (1897). 

32 See Miller v. Parker, 73 N. C. 58, 60 (1875). 

33 See Anderson v. White, 2 App. D. C. 408, 417-18 (1894) ; McGown v. Sand- 
ford, 9 Paige 290, 292 (N. Y. 1841); cf. Michigan Trust Co. v. Cody, 249 N. W. 
844, 846 (Mich. 1933). That junior creditors of the mortgagor would be aided 
if the sale were delayed has not been considered persuasive. Floore v. Morgan, 175 
S. W. 737 (Tex. Civ. App. 1915); Commonwealth Bank & Trust Co. v. Mac- 
Donell, 49 S. W.(2d) 525 (Tex. Civ. App. 1932); Muller’s Adm’r v. Stone, 84 Va. 
834 (1888). 

34 A comprehensive statistical survey pointing out the high foreclosure costs 
in Cook County is given in Carey and Brabner-Smith, supra note 3, at 475, 595, 717, 
849, and (1933) 28 Itt. L. Rev. 1; cf. Carey, supra note 2, passim. 

85 See First Union Trust & Savings Bank v. Division State Bank, supra note 27, 
at 15-16. It is a well-known fact that large commercial mortgagees frequently 
permit defaulted properties to remain under the management of the owners, taking 
merely an assignment of the rents. 
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approved the drastic remedy ordered by Judge Fisher.*® But Justice 
Schmuck of the New York Supreme Court has granted petitions for stay 
of sale in at least two reported cases,** although the Appellate Division 
has since reversed one of his decisions.** 

As the moratorium statutes have found their counterpart in judicial 
decision, so, too, the deficiency relief statutes have been paralleled by 
judge-made law. In Suring State Bank v. Giese,*® the Supreme Court 
of Wisconsin held that the absence of competitive bidding at a fore- 
closure sale justified a refusal of confirmation unless the mortgagee 
agreed to credit the fair value of the property upon his judgment.*® Al- 
though gross inadequacy of price has, in a few cases, been considered 
reason for refusing to confirm *! or for setting aside a foreclosure sale,** 
courts have usually denied this,** and have quite uniformly held that 
mere inadequacy is of no moment in the absence of mistake, misconduct, 
or fraud.** Similarly, attempts to interpose a defense of actual value to 


36 However, the hardship of forced liquidation in a highly unfavorable market 
has recently been considered persuasive reason to deny an application for the re- 
ceivership of a large corporation by the holders of defaulted debentures. Tachna 
v. Pressed Steel Car Co., 112 N. J. Eq. 411, 164 Atl. 413 (1933); cf. Sinclair Re- 
fining Co. v. Midland Oil Co., 55 F.(2d) 42 (C. C. A. 4th, 1932). And a trustee 
of a corporate mortgage has been directed to refrain from foreclosing because 
delay was considered to be to the benefit of the bondholders. New Jersey National 
Bank & Trust Co. v. Lincoln Mortgage & Title Guaranty Co., 105 N. J. Eq. 557, 
148 Atl. 713 (1930). But cf. Wright v. Pitts, 66 F.(2d) 197 (App. D. C. 1933). 

87 Bank of Manhattan Trust Co. v. Ellda Corp., 147 Misc. 374, 265 N. Y. 
Supp. 115 (1933) ; Strochak v. Glass Paper Making Supplies Co., Inc., N. Y. L. J., 
May 10, 1933, at 2818; cf. New York Life Ins. Co. v. Johar Realty Corp., N. Y. 
L. J., July 22, 1933, at 259. Other members of the same bench, however, refused 
to follow Justice Schmuck’s decision. Loma Holding Corp. v. Cripple Bush Realty 
Corp., 147 Misc. 655, 265 N. Y. Supp. 125 (1933) ; Dime Savings Bank of Brooklyn 
v. Danley Realty Corp., N. Y. L. J., June 27, 1933, at 3839; Central Hanover Bank 
& Trust Co. v. Adler, N. Y. L. J., July 29, 1933, at 343. 

38 Strochak v. Glass Paper Making Supplies Co., Inc., N. Y. L. J., Nov. 13, 1933, 
at 1739. 

39 246 N. W. 556 (Wis. 1933), (1933) 33 Cox. L. REv. 744, (1933) 1 DUKE © 
B. A. J. 88, (1933) 27 Int. L. REv. 950, (1933) 81 U. or Pa. L. Rev. 883, (1933) 
8 Wis. L. REv. 286, (1933) 42 YALE L. J. 960. 

40 Since the value of the property was found to be equivalent to the amount 
of the foreclosure judgment, the order of confirmation was actually conditioned 
upon a waiver of the deficiency judgment. Cf. Rohrer v. Strickland, 116 Va. 755, 
82 S. E. 711 (1914), in which similar relief was granted the mortgagor where there 
had been irregularities in the sale to the mortgagee, and the latter immediately 
resold to a third person. Accord: Humboldt Savings Bank v. McCleverty, 161 
Cal. 285, 119 Pac. 82 (1911). 

41 Ballentyne v. Smith, 205 U. S. 285 (1907); State ex rel. Kunz v. Campbell, 
5 S. D. 636, 60 N. W. 32 (1894) ; cf. Farmers’ Life Ins. Co. v. Stegink, 106 Kan. 730, 
189 Pac. 965 (1920). 

42 Hesdorffer v. Welsh, 127 Miss. 261, 90 So. 3 (1921); Vail v. Jacobs, 62 Mo. 
130 (1876); Wright v. Wilson, 2 Yerg. 294 (Tenn. 1829); Donaho v. Bales, 
59 S. W. 409 (Tenn. Ch. App. 1900). 

43 See, e.g., Federal Land Bank of St. Louis v. Ballentine, 186 Ark. 141, 52 
S. W. (2d) 965 (1932); Southern Grocery Co. v. Merchants’ & Planters’ Title & 
Inv. Co., 186 Ark. 615, 5 54 S. W.(2d) 980 (1932); Baldwin v. Brown, 193 Cal. 
345; 224 Pac. 462 (1924). 

4 E.g., Baldwin v. Brown, 193 Cal. 345, 224 Pac. 462 (1924); Roberson v. 
aay 200 N. C. 241, 156 S. E. 496 (1931) ; Oklahoma Farm Mortgage Co. v. 
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a suit for deficiency have been consistently unsuccessful.*®° But the 
Wisconsin court recognized that the judicial sale, far from serving its 
historical purpose of protecting the landowner from the rigors of strict 
foreclosure,** has, in these abnormal times, become an instrument of 
oppression which takes the mortgagor’s land and yet leaves him heavily 
indebted. The decision is all the more noteworthy because it finds 
“inadequacy ” in the existence of a differential, not between price 
realized and present market value, but between price realized and 
potential market value.*7 It proposes two novel plans to relieve the 
mortgagor. The first, retrospective in operation, is to condition con- 
firmation of the sale upon a waiver or pro tanto reduction of the de- 
ficiency decree. The other, of an anticipatory nature, is to include in 
the order of sale an upset price, the minimum bid which can be accepted 
if the sale is to be confirmed.** The New Jersey Court of Chancery 
has been enthusiastic in its endorsement of the requirement that fair 


Hatcher, 106 Okla. 262, 234 Pac. 203 (1925); see Griswold v. Barden, 146 Wis. 
35, 37, 130 N. W. 952, 953 (1911); Note (1920) 8 A. L. R. 1001; 3 Jones, Mort- 
GAGES §§ 2108, 2140, 2462; 2 WILTSIE, op. cit. supra note 28, §§ 752, 753, 882. 

45 Hopkins v. J. D. Millar Realty Co., 106 Cal. App. 409, 289 Pac. 221 (1930) ; 
Markel v. Evans, 47 Ind. 326 (1874) ; Stearns v. Carlson, 162 Minn. 469, 203 N. W. 
212 (1925); Snyder v. Blair, 33 N. J. Eq. 208 (1880); Howard v. McNaught, 9 
Wash. 355, 37 Pac. 455 (1894) ; see 3 JoNES, MortcacEs §§ 1583, 2206; 2 WILTSIE, 
op. cit. supra note 28, $§ 960, 963. : 

46 See 3 Jones, Mortcaces §§ 2010-12; 3 Story, Equity JURISPRUDENCE (14th 
ed. 1918) §§ 1370-73; cf. Lansing v. Goelet, 9 Cow. 346, 355-57 (N. Y. 1827); 
Federal Title & Mortgage Guaranty Co. v. Lowenstein, 166 Atl. 538, 539, 541-42 
(N. J. Eq. 1933). 

47 Inadequacy of price due to an abnormally low realty market is generally 
said to be no ground for setting aside a foreclosure sale. Southern Grocery Co. v. 
Merchants’ & Planters’ Title & Inv. Co., 186 Ark. 615, 54 S. W.(2d) 980 (1932); 
Lathrop v. Tracy, 24 Colo. 382, 51 Pac. 486 (1897); Lipscomb v. New York Life 
Ins. Co., 138 Mo. 17, 39 S. W. 465 (1897) ; City Bank Farmers’ Trust Co. v. Prestyn 
Court Realty Co., Inc. (Sup. Ct. N. Y.), N. Y. L. J., June 10, 1933, at 3503; cf. 
Artisti-Kote Co. v. Benefactor Bldg. & Loan Ass’n, 64 F.(2d) 407 (C. C. A. 3d, 
1933); Wright v. Pitts, 66 F.(2d) 197 (App. D. C. 1933). But cf. Michigan Trust 
Co. v. Cody, 249 N. W. 844 (Mich. 1933); Mehaffy, J., dissenting, in Federal 
Land Bank of St. Louis v. Ballentine, 186 Ark. 141, 149, 52 S. W.(2d) 965, 969 
(1932). It has been suggested that a sale will not be set aside unless it is shown that 
a larger price will be obtainable at a subsequent sale. Cf. Farmers’ Bank of Grass 
Lake v. Quick, 71 Mich. 534, 39 N. W. 752 (1888); Nelsen v. Doll, 247 N. W. 44 
(Neb. 1933). A strict application of this rule would preclude any relief for 
inadequacy in times of depression. 

48 The upset price is most commonly used to protect minority bondholders in 
the reorganization of large corporations, where the vastness of the enterprise, rather 
than financial stringency, precludes effective competitive bidding at foreclosure 
sales. See Spring, Upset Prices in Corporate Reorganization (1919) 32 Harv. L. Rev. 
489; Weiner, Conflicting Functions of the Upset Price in a Corporate Reorganiza- 
tion (1927) 27 Cor. L. Rev. 132. But its usage is not unknown to mortgage law; 
statutes often require that foreclosed property sell at an appraised valuation, or a 
fraction thereof. See, e.g., ARK. Dic. Stat. (Crawford & Moses, 1921) §§ 7404-07; 
Conn. Gen. Stat. (1930) $$ 5113, 5116: cf. 3 Jones, Mortcaces §§ 2074, 2233. 
A justification of the use of the upset price in depression foreclosures as an exer- 
cise of the historical power of equity to impose conditions upon the mortgagee 
before permitting him to purchase at his own foreclosure sale is to be found in Gilli- 
gan and Stern, Protecting the Rights of Mortgagors, N. Y. L. J., Aug. 29, 1933, at 
688, and id., Aug. 30, 1933, at 702. This argument might prove unsatisfactory, 
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value be credited on deficiency decrees.*® On the other hand, it has re- 
fused to fix an upset price, on the ground that competitive bidding might 
thus be further discouraged, and a like decision has been reached by 
the Michigan court.** 

The power wielded by the judiciary in the present emergency is in 
many respects superior to that of the legislature. Judicial edicts do not 
involve the serious constitutional questions raised by relief statutes. 
The decision of a state court acting within its jurisdiction is not deemed 
a denial of due process even though erroneous,*” nor does such a decision 
impair the “ obligation of contracts ”’, for it is not a “law” within the 
meaning of the contract clause.** Moreover, judicial consideration of 
the conflicting interests in the individual case seems more desirable than 
blanket legislation.** Particularly is this so of moratory relief. While 
there are many deserving landowners in danger of losing their prop- 
erty through debts made unbearable by an unexpected deflation of 
the dollar,®° there are others who do not merit extraordinary relief: 
the speculator whose investment in the land has been negligible,®® the 


however, in states where the mortgagee is by statute given an unconditional right 
of purchase. See 3 Jones, Mortcaces §§ 2101, 2417-28. 

A possible objection to both the techniques suggested by the Suring case is the 
obvious difficulty of valuing unmarketable property, but this would not seem in- 
superable. Cf. Federal Title & Mortgage Guaranty Co. v. Lowenstein, 166 Atl. 
538, 539 (N. J. Eq. 1933). 

49 Federal Title & Mortgage Guaranty Co. v. Lowenstein, 166 Atl. 538 (N. J. 
Eq. 1933); Fidelity Realty Co. v. Fidelity Corp. of New Jersey, 166 Atl. 727 
(N. J. Eq. 1933); cf. Lurie v. J. J. Hockenjos Co., 167 Atl. 766 (N. J. Eq. 1933); 
Baader v. Mascellino, 166 Atl. 466 (N. J. Eq. 1933) ; Fruzynski v. Phillips, 168 Atl. 
168 (N. J. Eq. 1933). Shortly prior to the Suring decision, New Jersey had held 
gross inadequacy to be no defense to an action at law for a deficiency. Mutual 
Savings Fund Harmonia v. Gunne, 110 N. J. L. 41, 164 Atl. 43 (1933). Accord: 
Continental Casualty Co. v. Brawner, 148 So. 809 (Ala. 1933). And only recently 
the Court of Errors and Appeals of New Jersey held its mortgage deficiency law 
unconstitutional, leaving it highly doubtful what the future attitude of New Jersey 
courts on deficiency relief will be. See Lincoln Title & Mortgage Guaranty Co. v. 
Brunton Piano Co., N. Y. Times, Nov. 24, 1933, at 10. 

50 United Bldg. & Loan Ass’n of City of Newark v. Neuman, 166 Atl. 537 
(N. J. Eq. 1933). But cf. Liston v. Meade, no. 369,784 and no. 369,846 (C. C. 
Jackson County, Mo. 1933), (1933) 4 Mo. B. J. 55, in which leave to foreclose was 
conditioned upon the trustee’s agreeing to bid the full amount of the mortgage 
debt plus costs, or to credit the fair value of the property on the judgment. 

51 Michigan Trust Co. v. Cody, 249 N. W. 844 (Mich. 1933). 

52 American Ry. Express Co. v. Kentucky, 273 U. S. 269 (1927); see HAtt, 
Cases ON CONSTITUTIONAL LAW (1926) 292n.; 3 WiLtLoucHBy, CONSTITUTIONAL 
Law or THE UnitTep States (2d ed. 1929) § 1129; cf. Note (1928) 28 Cor. L. 
Rev. 619, 621-24. But cf. Loma Holding Corp. v. Cripple Bush Realty Corp., 147 
Misc. 655, 265 N. Y. Supp. 125 (1933). 

58 Central Land Co. v. Laidley, 159 U. S. 103 (1895); see 2 WiILLoUGHBY, 
op. cit. supra note 52, § 780. 

54 See, e.g., Kan. Laws 1933, c. 232; N. D. Laws 1933, cc. 155, 157. 

55 From January, 1929, to December, 1932, the purchasing power of the dollar 
in terms of wholesale prices rose from 105.0 to 160.8; in terms of retail food prices, 
from 96.9 to 151.7; in terms of farm prices, from 103.7 to 265.3; in terms of cost 
of living, from to1.9 to 135.5. See Survey or CurrENT Business, Aug., 1933, at 18. 

56 Cf. Fifth Ave. Bank of New York v. Compson, 113 N. J. Eq. 152, 166 Atl. 
86 (1933); Kotler v. John Hancock Mut. Life Ins. Co., 168 Atl. 36 (N. J. Eq. 
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solvent opportunist who wilfully refuses to meet his obligations, the 
judgment-proof debtor who with impunity milks the property.°’ Simi- 
larly, though the mortgagee may not be prejudiced where he is merely 
denied an opportunity to acquire unsaleable land, there are numerous 
instances in which resales or refinancing may be possible, and severe 
hardship may result if liquidation be delayed. And certainly there is 
a strong policy for maintaining public confidence in the integrity of 
investments.*® 

On the other hand, the pressing social need for alleviation of mortgage 
burdens cannot be met by equity alone. Most courts will hesitate long 
before adopting so novel an approach as that taken in the Suring and 
Division State Bank cases. And the demand for immediate and uniform 
relief can only be satisfied by legislation. Therefore, assuming that 
constitutional objections can be met, those states which have by statute 
directed the courts to grant moratory and deficiency judgment relief at 
their discretion,®® seem to be pursuing the wisest course.®° By so crys- 
tallizing their mortgage policy and freeing the judiciary from hampering 
precedents, these jurisdictions provide a satisfactory remedy for the 
social and economic evils caused by the present abnormal conditions, 
and yet avoid the injustices inherent in blanket legislation. _ 


MULTIPLE TAXATION: THE IMPLICATIONS OF BURNET V. BROOKS. — 


That the due process clause of the Fourteenth Amendment is often 
utilized by the Supreme Court to make itself the ultimate arbiter of 
the fairness of state legislation, has long been apparent. Seldom, how- 
ever, has this been more vividly exemplified than in the recent decision 
of Burnet v. Brooks * in which the Court upheld the validity of federal 
taxation under circumstances almost identical with those in which it 


1933) ; see First Union Trust & Savings Bank v. Division State Bank, supra note 27, 
at 18. 

57 See First Union Trust & Savings Bank v. Division State Bank, supra note 
27, at 18. 

58 See Anderson v. White,-2 App. D. C. 408, 416-17 (1894); Michigan Trust . 
Co. v. Cody, 249 N. W. 844, 846 (Mich. 1933); United Bldg. & Loan Ass’n of 
City of Newark v. Neuman, 166 Atl. 537, 538 (N. J. Eq. 1933). 

59 See, e.g., Mont. Laws 1933, c. 116; Harlow’s Okla. Laws, 1933, c. 56, § 2. 

60 Undoubtedly such statutes cast a severe burden upon courts whose capacity 
is already severely taxed by an unprecedented volume of foreclosure litigation. 
Cf. First Union Trust & Savings Bank v. Division State Bank, supra note 27, at 
6-7; Ark. Acts 1933, no. 21, §2. A more efficient administration of discretionary 
relief might result from the ‘establishment of a system of local boards to deal with 
the multitude of individual problems entailed. 

1 See Howard, The Supreme Court and State Action Challenged Under the 
Fourteenth Amendment, 1930-31 (1932) 80 U. or Pa. L. Rev. 483, and the com- 
prehensive bibliography given on page 484, n.4. An interesting analysis of the 
evolution of the “ due process” powers of the Court is made in Cushman, The 
a and Economic Interpretation of the Fourteenth Amendment (1922) 20 MIcu. 

KEV. 737- 

2 288 U. S. 378 (1933), (1933) 42 borg L. J. 1277, (1933) 7 St. Joun’s L. 

Rev. 369, (1933) 18 St. Louis L. REv. 267. 
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had previously declared state taxation unconstitutional.’ A citizen of 
Great Britain died domiciled in Cuba, owning securities, which were 
physically present in New York City, comprised of stock in a for- 
eign corporation and both foreign and domestic bonds. The Commis- 
sioner of Internal Revenue included these in the gross estate of the 
decedent as property “situated in the United States ” in assessing the 
federal estate tax under the relevant provision of the Revenue Act.‘ 
The Board of Tax Appeals,® and subsequently the Circuit Court of 
Appeals for the Second Circuit,’ held this determination erroneous on 
the ground that the statute did not cover such property. The Supreme 
Court, however, reversed the decision, holding that the words of the 
Revenue Act were broad enough to warrant taxation of the securities, 
and that, so interpreted, the statute was constitutional. Five years ago 
this decision, at least in its constitutional aspects, would have been ac- 
cepted as a matter of course. But in the interim the Court has shown 
such consistent hostility toward multiple taxation of credits by the 
states * that the conclusion reached in the instant case seems startling. 
Until the early part of the present century, double taxation by the 
states was commonly thought to involve no violation of the Federal Con- 
stitution.* But the injustice of the situation became so apparent that 
the Supreme Court was moved to act; in a noteworthy succession of 
cases, prefaced by Union Refrigerator Transit Co. v. Kentucky ® and 


8 Baldwin v. Missouri, 281 U. S. 586 (1930); First Nat. Bank of Boston v. 
Maine, 284 U. S. 312 (1932); cf. Farmers Loan & Trust Co. v. Minnesota, 280 
U. S. 204 (1930); Beidler v. South Carolina Tax Comm., 282 U. S. 1 (1930). For 
comments on these cases, see Bonner, Single Situs for Inheritance Taxation of In- 
tangibles (1932) 16 Munn. L. Rev. 335; Howard, supra note 1, at 491 et seq.; 
Note (1932) 18 Va. L. REv. 529; (1930) 30 Cor. L. REv. 1071; (1932) 32 id. 548; 
(1930) 44 Harv. L. Rev. 132; (1932) 30 Micu. L. REv. 630. 

4 43 Stat. 306 (1924), 26 U. S. C. § 1095(b) (1926). 

5 Brooks v. Commissioner of Int. Rev., 22 B. T. A. 71 (1931). 

6 Commissioner of Int. Rev. v. Brooks, 60 F.(2d) 890 (C. C. A. 2d, 1932), 
(1932) 18 Corn. L. Q. 74, (1933) 46 Harv. L. Rev. 524, (1933) 81 U. or Pa. L 
REv. 350. 

7 Cf. Safe Deposit & Trust Co. v. Virginia, 280 U.S. 83 (1929) ; Farmers Loan 
& Trust Co. v. Minnesota, 280 U. S. 204 (1930) ; Baldwin v. Missouri, 281 U. S. 
586 (1930) ; Beidler v. South Carolina Tax Comm., 282 U.S. 1 (1930) ; First Nat. 
Bank of Boston v. Maine, 284 U. S. 312 (1932); Rottschaefer, The Power of the 
States to Tax Intangibles (1931) 15 Munn. L. Rev. 741; Lowndes, The Passing of 
Situs — Jurisdiction to Tax Shares of Corporate Stock (1932) 45 Harv. L. Rev. 
777; Harding, Taxation of Shares in Domestic Corporations (1933) 27 Itt. L. REv. 
887; Note (1930) 29 Micu. L. Rev. 93. 

8 See Blackstone v. Miller, 188 U. S. 189, 204, 206 (1903); Union Refrigerator 
Transit Co. v. Kentucky, 199 U. S. 194, 211 (1905); Note (1908) 1 L. R.A. 
(N.S.) 142, 150. Dicta to the same effect have also been numerous in cases which 
did not involve inheritance taxes. Cf., e.g., St. Louis S. W. Ry. v. Arkansas, 235 
U. S. 350, 367 (1914) ; Fort Smith Lumber Co. v. Arkansas, 251 U. S. 532, 533 
(1920) ; Shaffer v. Carter, 252 U.S. 37, 58 (1920) ; Cream of Wheat Co. v. Grand 
Forks, 253 U. S. 325, 330 (1920) ; Baker v. Druesedow, 263 U.S. 137, 140 (1923). 
See also Powell, Extra-territorial Inheritance Taxation (1920) 20 Cor. L. REv. 1, 
283, 307; Beale, The Progress of the Law, 1923-24: Taxation (1925) 38 Harv. L. 
Rev. 281-83; Wickersham, Double Taxation (1926) 12 Va. L. Rev. 185, 190; 
Rottschaefer, State Jurisdiction to Impose Taxes (1933) 42 YALE L. J. 305, 307; 
Note (1925) 3 Harv. L. Rev. 809 
® 199 U. S. 194 (1905). 


This j is the decision to which the origin of the pro- 
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culminating in First National Bank of Boston v. Maine,!° one form of 
multiple taxation after another was declared invalid. The starting point 
was the holding that the doctrine of mobilia sequuntur personam gives 
a state no jurisdiction for tax purposes over tangible personalty owned 
by a domiciliary, but permanently situated beyond its borders.1! Not 
until 1930, however, did the Court convince itself that the Constitu- 
tion likewise protects intangibles against double taxation. First in 
Farmers Loan & Trust Co. v. Minnesota * and its companion cases," 
the state of the decedent’s domicil was said to be the only one entitled 
to levy an inheritance tax on the transfer of his credits. Then, as a 
logical complement, the Court held that a transfer of stock at death was 
not taxable by any jurisdiction other than the state in which the stock- 
holder had resided.** In reaching these conclusions the Court did not 
go so far as to say that it considered double taxation, per se, a viola- 
tion of due process, to avoid which it selected one jurisdiction as the 
proper place for the levy. Instead, the opinions talked in loose terms 
of the situs of intangibles; from the determination that this was at the 
domicil of the owner,’® the result followed logically enough that no 
other state had jurisdiction to tax.’® 


hibition against multiple taxation is usually attributed. The principle seems to 
have been applied even earlier, however, in the case of Delaware, L. & W. R. R. v. 
Pennsylvania, 198 U. S. 341 (1905). 

10 284 U. S. 312 (1932). 

11 Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194 (1905). The 
court reasoned that tangible personalty is completely under the control of the 
state where it is permanently located and hence for any other state to attempt to 
impose a property tax upon it would be “in the nature of an extortion ”, violating 
the Fourteenth Amendment. The same principle was applied to the inheritance 
tax in Frick v. Pennsylvania, 268 U. S. 473 (1925), and it now seems settled that 
there is no room for a distinction between inheritance and property taxes so far 
as jurisdiction is concerned. See Harpinc, DousLe TAXATION OF PROPERTY AND 
INCOME (1933) 177; Lowndes, supra note 7, at 788; Note (1925) 39 Harv. L. Rev. 
250, 253. 

12 280 U. S. 204 (1930). The decedent owned bonds issued by Minnesota and 
by municipalities of that state, which he kept at his domicil in New York. An 
inheritance tax by Minnesota on the transfer of this property was held invalid. 

13 Baldwin v. Missouri, 281 U. S. 586 (1930), held that Missouri could not tax 
the transfer of bank deposits, United States bonds, and promissory notes located 
within the state but owned by a non-resident decedent. In Beidler v. South 
Carolina Tax Comm., 282 U. S. 1 (1930), a similar limitation was imposed upon 
South Carolina with reference to a debt on an open account due from a domestic 
company to a non-resident. 

14 First Nat. Bank of Boston v. Maine, 284 U.S. 312 (1932). Pointing out that 
there is no ground for distinguishing stock and bonds for inheritance taxes, 
the Court held that Maine could not tax the transfer of stock owned by a non- 
resident decedent in a Maine corporation, regardless of the location of the 
certificates. 

15 Most commentators have agreed that if only one jurisdiction has a right to 
tax, the state of the creditor’s domicil has the predominant claim. See Harprnc, 
op. cit. supra note 11, at 100 et seqg.; Notes (1930) 43 Harv. L. Rev. 792; (1930) 
44 id. 132; (1929) 2 So. Carr. L. Rev. 178; (1930) 40 YALE L. J. 99. But see 
Carpenter, Jurisdiction over Debts for the Purpose of Administration, Garnishment 
and Taxation (1918) 31 Harv. L. REv. 905, 921 et seq. 

16 See Farmers Loan & Trust Co. v. Minnesota, 280 U.S. 204, 209-10 (1930) ; 
Baldwin v. Missouri, 281 U. S. 586, 593 (1930). But cf. First Nat. Bank of Boston 
v. Maine, 284 U. S. 312, 326-28 (1932), where the object of the Court’s condemna- 
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Burnet v. Brooks effectively destroys the foundation upon which this 
reasoning is based. The Court’s conclusion that mere location of se- 
curities within the United States gives the Federal Government power to 
tax them, regardless of the residence of their owner, seems to demand 
final repudiation of situs as a unitary, self-sufficient concept ** limiting 
jurisdiction to tax intangibles. Although the Court continued to talk 
of lack of “ jurisdiction ” as the basis of the state tax cases,'® it is ob- 
vious that the term was not used as ordinarily interpreted in the con- 
flict of laws,’® but rather as meaning that, in the Court’s opinion, the 
states were without constitutional power to tax. In this light, the de- 
cisions appear as judicial legislation designed to prevent a highly unde- 
sirable economic situation, and are not controlling as precedents in the 
field of international multiple taxation, where entirely different practical 
considerations are paramount. By holding that multiple state taxation 
violates the Fourteenth Amendment, the Court is able to impose a 
uniform restriction, since all possible taxing jurisdictions are bound by 
the same organic law. A similar constitutional limitation imposed on 
the Federal Government, however, would still leave foreign nations free 
to tax those intangibles owned by American citizens which are situated 
within their borders.*° Such a decision would mean that the evils of 
multiple taxation, insofar as they affect American citizens, would remain 
unabated, and the power of the United States to remedy the situation 
by treaty would be shackled. It is this difference of policy, and not a 
conceptualistic difference between the taxing “ jurisdiction ” of the fed- 
eral and state governments, that is the justification for Burnet v. Brooks. 
While this leads to the logically confusing conclusion that the limitation 
upon the states’ power contained in the due process clause of the 
Fourteenth Amendment is broader than that imposed upon the Federal 
Government by the identical words of the Fifth," the Court has previ- 


tion seems to be multiple taxation rather than lack of taxable situs. Taxation of 
property not within the jurisdiction of the taxing state is, of course, a violation of 
due process. See 1 Cootey, TAxaTion (4th ed. 1924) § 94. 

17 Since situs has never been more than a fiction as applied to intangibles, pre- 
serving the term with reference to ctedits can only create confusion if it is to afford 
a basis for taxation by one sovereign, but not by another, under identical circum- 
stances. See Lowndes, supra note 7, at 788. 

18 See 288 U. S. at 4or. 

19 See 1 CootEy, TAXATION § 19; HARDING, op. cit. supra note 11, at 44; Beale, 
Jurisdiction to Tax (1919) 32 Harv. L. Rev. 587, 629-31; Rottschaefer, supra 
note 8, at 311; Note (1930) 29 Micu. L. Rev. 93, 96. 

20 Cf. Winans v. Attorney General, [1910] A. C. 27, holding that England can 
impose an estate duty on intangibles situated in the United Kingdom, but owned 
by an American domiciliary. See SHuttz, THe TAXATION OF INHERITANCE (1926) 
236 et seg.; TAXATION OF INCOMES, CORPORATIONS AND INHERITANCES IN CANADA, 
Great Britain, France, Itaty, AND SPAIN, prepared by A. Ber- 
nard, Sen. Doc. No. 186, 68th Cong. 2d Sess., Ser. No. 8400, at 51, 152. But 
see SHULTZ, op. cit. supra, at 245, where it is stated that most countries and states 
forego taxation of securities where the only ground of jurisdiction is the presence 
of the paper, because the small revenue derived is outweighed by the resulting dis- 
couragement of business. 

21 Dicta have been numerous to the effect that the Fifth and Fourteenth 
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ously recognized that such a distinction is required by the different con- 
siderations involved in interstate and international relations.** 

Acceptance of the Court’s determination as to constitutionality, how- 
ever, does not necessitate acquiescence in the decision rendered. There 
still remains an important question as to the propriety of the construc- 
tion which the Court placed on the words of the Revenue Act of 1924, 
taxing property “situated in the United States”.** Although at the 
time the Act was passed, both state and Federal Governments were 
thought to have power to impose an inheritance tax on the transfer of 
all bonds and stock certificates which were physically within the juris- 
diction,?* the mere existence of such a power is no proof that it was 
intended to be exercised in any particular statute. In the absence of 
specific reference to intangibles, the common law rule of mobilia se- 
quuntur personam might well be considered applicable.*® 


Amendments impose identical limitations on the federal and state governments re- 
spectively. See French v. Barber Asphalt Paving Co., 181 U. S. 324, 329 (1901) ; 
Tonawanda v. Lyon, 181 U. S. 389, 391 (1901); Carroll v. Greenwich Ins. Co., 
199 U. S. 401, 410 (1905); Twining v. New Jersey, 211 U. S. 78, 101 (1908) ; 
Heiner v. Donnan, 285 U. S. 312, 326 (1932); Taytor, Due Process or Law 
(1917) 243; 3 WiLLoucHBy, ConsTITUTIONAL Law (2d ed. 1929) 1682. Another 
line of dicta, however, has indicated that aside from confiscation, or perhaps ar- 
bitrariness, the Fifth Amendment does not limit the federal taxing power. See 
Brushaber v. Union Pacific R. R., 240 U. S. 1, 24 (1916); Barclay & Co. v. Ed- 
wards, 267 U. S. 442, 450 (1924) ; Nichols v. Coolidge, 274 U. S. 531, 542 (1927); 
Tyler v. United States, 281 U. S. 497, 504 (1930). These statements, however, 
were made in cases involving questions as to tax classification and measurement 
rather than as to jurisdiction. See Powell, The Supreme Court’s Construction of 
the Federal Constitution in 1920-21 (1921) 20 Micu. L. Rev. 1, 135, 154; Powell, 
Child Labor, Congress, and the Constitution (1922) 1 N. C. L. Rev. 61, 70, n.27; 
Note (1926) 40 Harv. L. Rev. 118, 122. 

22 Cf. United States v. Bennett, 232 U. S. 299 (1914), sustaining an excise on 
the use by a resident American citizen of a foreign-built yacht which had a per- 
manent situs abroad. Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194 
(1905), supra note 11, was distinguished on the difference in the taxing powers of 
the state and federal governments. This distinction was approved in Frick v. 
Pennsylvania, 268 U. S. 473 (1925); in which the Court held a state inheritance tax 
on tangible property owned by a domiciliary, but having an actual situs in another 
state, to be a violation of due process. Similarly, Cook v. Tait, 265 U. S. 47 
(1924), held that the United States could tax the income received by a non-resident 
citizen from properties abroad although no such power rested in the states. 

United States v. Bennett and Cook v. Tait are not controlling precedents for 
the instant decision, however. The basis of the taxes in those cases was citizenship; 
since the benefits of United States citizenship are accorded to non-resident Ameri- 
cans, whereas state citizenship has no such extraterritorial effect, there seems clear 
reason to distinguish the federal and state taxing powers in this situation. On the 
other hand, where the only ground of jurisdiction is the physical presence of se- 
curities, no such distinction can be made, since a state gives the same sort of pro- 
tection to intangibles owned by a domiciliary of another state as the Federal Gov- 
ernment gives to the securities of a non-resident alien. 

23 43 Stat. 306 (1924), 26 U. S. C. § 1095(b) (1926). 

24 Bonds: Wheeler v. Sohmer, 233 U. S. 434 (1914); Kennedy v. Hodges, 215 
Mass. 112, 102 N. E. 432 (1913); Matter of Morgan, 150 N. Y. 35, 44 N. E. 1126 
(1896). But cf. Buck v. Beach, 206 U. S. 392 (1907); People v. Griffith, 245 Il. 
532, 92 N. E. 313 (1910). Stocks: see Bellows Falls Power Co. v. Commonwealth, 
222 Mass. 51, 109 N. E. 891 (1915); Note (1925) 38 Harv. L. Rev. 809, 814. But 
cf. Matter of James, 144 N. Y. 6, 38 N. E. 961 (1894). 

25 Cf, Shenton v. United States. 53 F.(2d) 249 (S. D. N. Y. 1931) ; Sanchez v. 
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Of more importance, the terms of the Revenue Act itself suggest that 
Congress had no. intention of taxing such property. That there was an 
express provision for the taxation of domestic stock owned by non- 
resident aliens,”* would seem to indicate, by the principle of expressio 
unius est exclusio alterius, that other such intangibles were not in- 
cluded.” The Supreme Court, however, argued that there was no 
reason for Congress to have differentiated domestic stock and bonds situ- 
ated within the United States, and that therefore the specific men- 
tion of domestic stock was designed to insure its inclusion regardless of 
the location of the paper.?* The force of this contention can be rebutted 
by application of the Court’s own premise: if there was no reason for 
Congress to have distinguished domestic stock and bonds situated in 
this country, there is likewise no reason to believe that it intended to 
distinguish between them when located abroad, and the reason for the 
express provision is still unexplained. Equally little weight can be 
attached to the argument of the Court that the statute’s express exclu- 
sion of domestic bank deposits *° indicates an implied inclusion of other 
credits, since the Court itself has pointed out that bank deposits are 
commonly considered by the business community as tangible rather 
than intangible property, and as having an actual situs in the depository 
jurisdiction.*° Nor does the provision of the Revenue Act excluding the 
proceeds of life insurance policies due from American companies ** raise 
any implication supporting the Court’s position, its purpose being 
merely to repeal a section of the 1918 Act, specifically providing for 
such taxation.** To the contrary, the fact that the earlier statute had 
this express stipulation, while using the same general terms of property 
“ situated in the United States ” as the basis of the tax, is a strong factor 
tending to show that Congress did not intend all credits to be affected. 

Perhaps the most cogent argument for the decision is that the tax 
provisions involved in the present case were passed after the Treasury 


Bowers, 57 F.(2d) 324 (S. D. N. Y. 1932) ; Matter of James, 144 N. Y. 6, 38 N. E. 
961 (1894); see 2 Cootey, Taxation $§ 440, 455. Moreover, the established rule 
in the federal courts is that tax statutes are to be construed in favor of the tax- 
payer. See Gould v. Gould, 245 U. S. 151, 153 (1917), and cases there cited. 

26 43 Stat. 307 (1924), 26 U.S. C. § 1095(b)(5) (1926). 

27 See Shenton v. United States, 53 F.(2d) 249, 250 (S. D. N. Y. 1931); 
Sanchez v. Bowers, 57 F.(2d) 324, 326 (S. D. N. Y. 1932); Commissioner of Int. 
Rev. v. Brooks, 60 F.(2d) 890, 892 (C. C. A. 2d, 1932). But see First Nat. Bank 


‘of Boston v. Commissioner of Int. Rev., 63 F.(2d) 685, 689 (C. C. A. 1st, 1933), 


rev’g Estate of Garvan, 25 B. T. A. 612 (1932). 

28 See 288 U.S. at 394. 

29 See 288 U.S. at 395; 43 STAT. 307 (1924), 26 U. S. C. § 1095(b) (6) (1926). 

80 See Blackstone v. Miller, 188 U. S. 189, 205 (1903). Counsel for the re- 
spondent suggested that this provision was inserted at the instance of American 
banking interests in order to give express assurance to non-residents that their 
deposits would not be taxed. See Brief for Respondents, Burnet v. Brooks, 288 U. S. 
378, at 15-16. 

81 43 Stat. 307 (1924), 26 U. S. C. 1095(b) (6) (1926). 

82 40 Star. 1099 (1919). This was originally repealed in the Revenue Act of 
1921, 42 Stat. 280 (1921), and the latter section was carried over to the 1924 Act. 
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Department had interpreted identical provisions in the Act of 1916 as 
including foreign and domestic bonds physically within the United 
States and domestic stock no matter where located.** But even grant- 
ing that the principle of legislative acquiescence in administrative in- 
terpretations is applicable,*+ foreign stock, which was not added to the 
Treasury Regulations until 1925,°° would not be covered. Further- 
more, the rule of implied incorporation has been limited by the require- 
ment that the administrative determinations must be consistent.** The 
lack of uniformity in the regulations under consideration suggests that 
too much importance should not be attributed to them. It would seem 
of considerably greater significance that, with one exception, all the 
courts which have previously faced the precise question here raised 
reached an opposite conclusion from that enunciated in the present 
decision.*” 

Admittedly, the legal arguments against the Court’s construction of 
the Revenue Act are not completely convincing, but they at least show 
the ambiguity inherent in the words of the statute. Under these cir- 
cumstances, the Court might appropriately have looked to the economic 
consequences of the tax as tending to show the probable intention of 
Congress. Insofar as the construction which was adopted results in 
multiple taxation, it tends to impede the free flow of capital. Other 
things being equal, one of two nations, both of which impose a tax upon 
the same privilege or property right, will be unable to attract capital 
from the other without raising its interest rate proportionately above 
that paid in the world market, and therefore the burden of what is 
nominally double taxation is thrown back on the borrowing country.** 
The result is to increase reliance on domestic capital and to erect a bar- 
rier against economic intercourse analogous to the protective tariff.*® 

383 U. S. Treas. Reg. 37, Art. VI, 18 Treas. Dec. (Int. Rev.) 182, 184 (1916), 
aoe saver? U. S. Treas. Reg. 37, Art. 60, 21 Treas. Dec. (Int. Rev.) 752, 
786 (1919). 

84 See National Lead Co. v. United States, 252 U.S. 140, 145 (1920) ; Brewster 
i ne 280 U. S. 327, 336 (1930) ; cf. Notes (1927) 40 Harv. L. Rev. 469; (1933) 
46 id. 1006. 

85 U.S. Treas. Reg. 68, Art. 50, 27 Treas. Dec. (Int. Rev.) 81, 125 (1925). 

86 Burnet v. Chicago Portrait Co., 285 U. S. 1 (1932); cf. Note (1933) 46 
Harv. L. Rev. 1006. 

87 Shenton v. United States, 53 F.(2d) 249 (S. D. N. Y. 1931); Sanchez v. 
Bowers, 57 F.(2d) 324 (S. D. N. Y. 1932); Brooks v. Commissioner of Int. Rev., 
22 B. T. A. 71 (1931), aff'd, Commissioner of Int. Rev. v. Brooks, 60 F.(2d) 890 
(C. C. A. 2d, 1932). Contra: First Nat. Bank of Boston v. Commissioner of Int. 
pa F.(2d) 685 (C. C. A. 1st, 1933), rev’g Estate of Garvan, 25 B. T. A. 612 

1932). 

88 See Note ON THE EFFect OF DouBLE TAXATION UPON THE PLACING OF IN- 
VESTMENTS ABROAD (League of Nations Provisional Economic and Financial Com- 
mittee, Finance Section, 1921) Document E. F. S. 16a, A. 16a; Report ON DOUBLE 
TAXATION SUBMITTED TO THE FINANCIAL CoMMITTEE (League of Nations Economic 
and Financial Committee, 1923) Document E. F. S. 73, F. 19. 

89 Tt has been suggested that it would be incongruous for the Court to encour- 
age foreign capital to invest in America by a decision exempting it from taxation 


“ a time when Congress is erecting high tariff walls. See Lowndes, supra note 7, 
at 792. 
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Such a consequence is, of course, far more pronounced with the income 
than with the inheritance tax. Uncertainty as to the time of death, and 
as to the character and location of the estate at death, makes the inci- 
dence of such a tax less likely to be considered by the investor.*° 
Nevertheless, the statute, as interpreted by the Court, would seem to 
have a tendency in this direction. And to the extent to which the tax 
does not keep out capital, it imposes upon foreign investors the unjust 
burdens attendant upon all multiple taxation. These considerations, 
especially in view of Congress’ solicitude to avoid similar results in en- 
acting the income tax,*t would seem to have been underestimated by 
the Court in reaching its determination.** 

The serious economic problem raised by Burnet v. Brooks is aggra- 
vated by the probability that financial stringency will cause the states 
to take advantage of the decision to impose a similar tax on the in- 
tangibles of non-resident aliens located within their borders. At least 
one state, Massachusetts, has already done so.** Whether such state 
action will be sustained as constitutional defies prediction. If the Su- 
preme Court maintains its fiction that the inherent taxing powers of 
the federal and state governments are different, it may distinguish 
Burnet v. Brooks on this ground and, relying on the interstate cases, 
hold that the state is without “ jurisdiction ” to tax. Such a decision 
would be justified by the policy against multiple taxation and at the 
same time would not impede the treaty-making power of the United 
States. On the other hand, in a realistic sense there is no distinction 
between the state and federal taxing powers in this situation, because a 
tax by either must rest on the territorial location of the property and the 
protection afforded it.** Since the present decision is final proof that 
the cases finding a prohibition against multiple taxation in the Four- 


40 See Notre ON THE Errect OF DouBLE TAXATION UPON THE PLACING oF IN- 
VESTMENTS ABROAD, Op. cit. supra note 38, at 8. 

41 The amount of income taxes paid or accrued abroad is deducted from the 
income tax on American citizens, the deduction being limited to the amount of tax 
which would have been payable in this country. As to alien residents, a similar 
deduction is allowed if the country of which he is a citizen offers a reciprocal 
arrangement. 47 Stat. 185, 213 (1932), 26 U. S. C. Supp. VI, §§ 31, 131(a) (b) 
(1922). Under the latter provision, nationals of Australia, Austria, Bulgaria, 
Canada, Italy, Netherlands, Newfoundland, and Salvador are now entitled to 
credit. See HERNDON, RELIEF FROM INTERNATIONAL INCOME TAXATION (1932) 253. 

42 The Treasury Department estimated that collections from the estates of non- 
resident decedents would be reduced by 17% were the securities held non-taxable. 
Petition for Writ of Certiorari, Burnet v. Brooks, 288 U. S. 378, at 4. Over a 
period of eleven years, from 1916 to 1927, the total collection from estates of non- 
resident decedents was $11,865,217. 332 CCH 3512 (1933). The average annual 
loss would thus have been only $183,371. 

43 See House No. 1318, enacted in April, 1933, which provided for an estate 
tax on “all property, both real and personal within the commonwealth of every 
person who at the time of death was not a resident of the United States”. The 
section which this enactment replaced applied only to the transfer of property of 
residents of the state and realty or tangible personalty of non-residents. Mass. GEN. 
Laws (1932) c. 65A, § 1, as amended by Mass. Acts 1932, c. 284. 

44 See note 22, supra. 
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teenth Amendment are based primarily on the unique interrelationship 
of the states in the federal system, there would seem to be no necessary 
constitutional limitation where the domiciliary jurisdiction is a foreign 
country. 

If the state statutes are sustained they will serve to intensify the 
already pressing need for international action.*® While the variance 
among the tax systems of the world is great,** there would seem to be 
no insuperable difficulty to securing treaty agreements upon inheritance 
taxation, favoring the domiciliary jurisdiction for intangibles and the 
jurisdiction of situs for tangibles.*7 An even simpler remedy might be 
sought by the enactment of a reciprocal tax exemption provision, which 
has previously been employed by the United States with noteworthy 
success.** Complete relief could be afforded by such a statute, however, 
only if the state legislation is held invalid.*® As has been pointed out, 
probably the chief factor behind the constitutional decision in Burnet 
v. Brooks was a desire to leave unhampered the bargaining power of the 
United States; the economic consequences involved in the situation as 
the Court has left it require immediate use of this power. 


DELIMITATION OF “ PROCEDURE ” IN THE CONFLICT OF Laws. — Any 
legal principle which is applied by the courts over a long period of years 
but which results only in a confusing contrariety of decisions, invites 
analytic study of its proper meaning and scope. Such is the oft- 
repeated maxim in the conflict of laws that the /ex fori governs procedure 
and the lex loci * governs substance. Obvious considerations of fairness 


45 See SELIGMAN, DouBLE TAXATION AND INTERNATIONAL FiscaL COOPERATION 
(1928) 31; HERNDON, op. cit. supra note 41, at 8; Dousite TaxaTion RELIEF 
(U. S. Dept. of Comm., Bureau of Foreign and Domestic Commerce, 1928) iii. 

46 See SHULTZ, op. cit. supra note 20, at 235. 

47 See SELIGMAN, Op. cit. supra note 45, at 157, 170. A number of such agree- 
ments have already been effected by European countries. These are summarized 
in SELIGMAN, op. cit. supra, at 52 et seg.; HERNDON, op. cit. supra note 41, at 
69-145. 

48 In the Revenue Act of 1921, the United States offered to exempt from taxa- 
tion the profits made by non-resident aliens and foreign corporations from ships 
documented under the regulations of other nations whenever such nations pro- 
vided a reciprocal exemption. 42 StTaT. 239 (1921). Within five years this offer 
was accepted by all the important maritime countries. ' See DousLe TAxaTIon 
RELIEF, Op. cit. supra note 45, at iv. A similar offer has been proposed to Con- 
gress with reference to the income tax as a whole. See International Double Taxa- 
tion in Hearings before the Committee on Ways and Means, 71st Cong. 2d Sess., at 1. 
The failure of the bill has been attributed to circumstance rather than congres- 
sional disapproval or inherent defect. See HERNDON, op. cit. supra note 41, at 256—- 
60. The effectiveness of this method is evidenced by the fact that prior to Farmers 
Loan & Trust Co. v. Minnesota, 280 U. S. 204 (1930), most of the states had 
enacted reciprocal statutes to avoid multiple taxation of intangibles. These statutes 
are summarized in PROCEEDINGS OF THE NATIONAL TAX ASSOCIATION (1929) at 207. 

49 Tt seems clear that Congress cou'd not limit the taxing powers of the states 
by enacting a reciprocal provision in the federal revenue act. 


1 Determination of which jurisdiction is to be considered as the Jocus in any 
particular case is beyond the scope of this Note. Detailed discussion of this ques- 
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dictate this general rule: the right-duty relationship arising out of a 
transaction in one jurisdiction should not be affected by the choice of 
another jurisdiction in which to bring suit; en the other hand, the courts 
of the forum should not be forced to change their procedural rules or 
evidential policy merely because the right sought to be enforced re- 
sulted from a foreign transaction. But conflicting precedents cloud the 
line of demarcation between these two fundamental principles.” 
Historical study of these precedents sheds considerable light on 
the confusion. The distinction between substantive and procedural law 
in England was developed primarily in local cases not involving any 
question of conflict of laws, as, for example, in determining whether 
failure to comply with the Statute of Frauds or the Statute of Limita- 
tions made an obligation void or merely unenforceable.* When the 
English courts were later forced to decide the effect of the same statutes 
in choice-of-law cases,* they not unnaturally applied their previously 
developed concepts,° even though, as has often been pointed out, what is 


tion is to be found in Beale, What Law Governs the Validity of a Contract (1909- 
1910) 23 Harv. L. Rev. 1, 79, 194, 260; Lorenzen, Validity and Effects of Contracts 
in the Conflict of Laws (1921) 30 YALE L. J. 565, 655; 31 id. 53. 

2 See Cook, “ Substance” and “ Procedure” in the Conflict of Laws (1933) 42 
Yate L. J. 333, 335; Story, CONFLICT OF Laws (8th ed. 1833) § 563; GoopricnH, 
ConFiict oF Laws (1927) 159. 

3 As early as 1700 it was accepted dogma that the Statute of Limitations did 
not destroy the right but only barred the remedy. Wainford v. Barker, 1 Ld. 
Raym. 232 (1697) ; Anonymous, 1 Salk. 154 (1707) ; Quantock v. England, 5 Burr. 
2628 (1770). This interpretation was probably adopted to rationalize the cases 
holding that a new promise, made after the statutory period had run, revived the 
debt. See Note (1921) 21 Cor. L. REv. 366, 368. The Statute of Frauds was like- 
wise regarded as remedial. See Crosby v. Wadsworth, 6 East 602, 611 (1805) ; Lay- 
thoarp v. Bryant, 3 Scott 238, 256 (1836). 

4 Conflict of laws doctrines were apparently not recognized in England prior 
to the middle of the eighteenth century. It is said that the first recorded case in 
which foreign law was applied was Scrimshire v. Scrimshire (1752), reported in 2 
Hagg. Cons. 395 (1821). See Kuhn, Doctrines of Private International Law in 
England and America Contrasted with those of Continental Europe (1912) 12 
Cor. L. Rev. 44, 46. Prior to that time it was apparently assumed that foreign 
transactions on which suit was brought in England were governed by English law, 
so that the foreign law was not even pleaded. Cf. Dupleix v. De Roven, 2 Vern. 
540 (1705). 

5 The same reasoning which had led the English courts to consider the Statute 
of Limitations as procedural in local cases was used in Williams v. Jones, 13 East 
439 ( 1811), to justify application of the English statute in an action on a contract 
made in India. Cf. Huber v. Steiner, 2 Scott 304 (1835); British Linen Co. v. 
Drummond, ro B. & C. 903 (1830). Williams v. Jones was cited as a precedent 
by Justice Story in the leading American case of Leroy v. Crowninshield, Fed. Cas. 
No. 8,269 (C. C. D. Mass. 1820), reaching the same result. The argument that 
local decisions as to the nature of the Statute of Limitations were decisive in the 
later conflicts cases is weakened by the fact that the same conclusion was urged by 
Huber and Voet, Dutch writers on the conflict of laws, whose influence in the 
English courts was considerable. See Don v. Lippman, 5 Cl. & F. 1, 19 (1837); 
British Linen Co. v. Drummond, supra, at 912. However, most of the continental 
jurists were of the opinion that the Statute of Frauds should be considered sub- 
stantive for choice-of-law purposes, and yet in the leading case of Leroux v. 
Brown, 12 C. B. 801 (1852), the English court, relying on the local cases in which 
the statute had been regarded as remedial, reached an opposite conclusion. See 
Story, Conruict or Laws § 262 et seq.; cf. note 3, supra. 
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properly regarded as procedural for one purpose is not necessarily so 
regarded for another. Moreover, these early conflicts cases presented 
themselves at a time when England was still a substantially isolated ter- 
ritorial unit, governed by a comparatively uniform system of law.” The 
resulting provincialism led to a hostile attitude towards the recognition 
of foreign law,® and a correlative tendency to enlarge the concept of 
procedure and narrow that of substance. 

Modern industrial development, tending to minimize the economic 
importance of political boundaries, clearly calls for a different approach 
to the problem. Instead of stress upon the importance of the terri- 
torial sovereign, emphasis should be put upon assuring uniformity of 
obligaticn, irrespective of the choice of forum.® This requires, of course, 
a delimitation of the concept of procedure in its application to conflicts . 
cases. The suggestion is ventured that the right-duty relationship of 
the litigants as recognized by the law of the locus should be enforced, 
unless such enforcement would be impossible without disturbing the 
ordinary functioning of the machinery of litigation in the forum, or 
unless the relationship cannot be proved without violating the rules of 
the forum concerning the competency or evaluation of evidence.’° 

A ready test of the practicability of this proposed rule is afforded by 
several recent cases, illustrating three situations in regard to which the 
courts have shown considerable disagreement. Chase v. Ormsby ** and 
Friedman v. Greenburg '* reached opposite results in dealing with the 
rights of a plaintiff, injured in a state which had no survival statute for 
tort actions, who brought suit against the administrator of the tort- 
feasor in a jurisdiction having such a statute. The Ormsby case, per- 


6 See Cook, supra note 2, at 337, 344; Barnet v. New York Cent. & Hudson 
River R. R., 222 N. Y. 195, 199, 118 N. E. 625, 626 (1918); cf. Huntington v. 
Atrill, 146 U. S. 657 (1892). 

7 See BruNNER-Hastig£, Sources OF LAw oF ENGLAND (1888) 12, 13; Kuhn, 
supra note 4, at 45-46. 

8 See Lorenzen, Huber’s “ De Conflictu Legum ” in W1GMORE CELEBRATION LEGAL 
Essays (1919) 199, 218; Note (1931) 79 U. or Pa. L, Rev. 1112, 1117-18. The 
difficulties of proving foreign law at a time when dissemination of printed matter 
was limited may also to a certain extent explain the reluctance to receive it. 

® See Lorenzen, The Statute of Frauds and the Conflict of Laws (1923) 32 
Yate L. J. 311, 327; McClintock, Distinguishing Substance and Procedure in the 
eo ge of Laws (1930) 78 U. or Pa. L. REv. 933, 939; Note (1918) 18 Cor. L. 

V. 354. 

10 “ A foreign litigant must of necessity conform to the procedure of the court in 
which he seeks to enforce his claim. There is no reason, however, why a matter 
affecting the merits of the case, or the operative effect of facts when once proved, 
should not be controlled by the law governing the substantive rights of the parties, 
providing it is of a nature to pass conveniently and without ethical shock through 
the machinery of the forum”. Lorenzen, supra note 9, at 332; see Note (1918) 18 
Cot. L. Rev. 354. The question of enforcement of foreign laws, recognized as 
— but which are against the public policy of the forum, is not treated in 

ote. 

11 65 F.(2d) 521 (C. C. A. 3d, 1933), (1933) 47 Harv. L. Rev. 129, cert 
granted, Oct. 9, 1933. 

12 110 N. JL. 462, 166 Atl. r19 (1933). Accord: Orr v. Ahern, 107 Conn. 174, 
139 Atl. 691 (1927), (1928) 28 Cor. L. REv. 498. 
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mitting recovery, seems difficult to support. The plaintiff had no 
“ right ” to damages under the law of the /ocus, and no interference 
with the trial mechanism of the forum would have resulted from re- 
fusal to create a new right there. The existence of an obligation on the 
defendant surely should not depend upon a deliberate jurisdictional 
selection by the plaintiff. It is significant that in the converse situation, 
where the locus has a survival statute and the forum none, the majority 
of courts will entertain the suit.1* Wrongful death statutes are likewise 
considered in most jurisdictions as affecting substantive rights.1* The 
rule of the Ormsby case, on the other hand, leads to results similar to 
those reached when the Statute of Limitations is regarded as procedural, 
in an action brought after the expiration of the limitation period of the 


locus, but before the suit is barred by the forum.’® The perversion of 


justice which was frequently caused in such cases has led most of the 
states to enact legislation directing the courts to refuse recovery.’® 
More troublesome than tort survival actions are cases necessitating a 
classification of arbitration statutes as substantive or procedural for 
choice-of-law purposes. American courts are in accord in treating as 
procedural statutes which make arbitration agreements specifically en- 
forceable, so that an arbitration contract made in a jurisdiction which 
has an arbitration statute will not be enforced in a jurisdiction which has 
no such legislation.’ The wisdom of this rule may well be doubted. 
Certainly the plaintiff had a right in the locus to have his dispute de- 


13 Kertson v. Johnson, 185 Minn. 591, 242 N. W. 329 (1932); Domres v. 
Storms, 236 App. Div. 630, 260 N. Y. Supp. 335 (1932). Contra: Whitten v. Ben- 
nett, 77 Fed. 271 (C. C. Conn. 1896). 

14 Texas & Pac. Ry. v. Cox, 145 U.S. 593 (1892); Davis v. New York & N. E. 
R. R., 143 Mass. 301, 9 N. E. 815 (1887); Stewart v. Great Northern Ry., 103 
Minn. 156, 114 N. W. 953 (1908); Whitlow v. Nashville, C. & St. L. Ry., 114 
Tenn. 344, 84 S. W. 618 (1904). Contra: Texas & Pac. Ry. v. Richards, 68 Tex. 
375, 4 S. W. 627 (1887). 

15 Leroy v. Crowninshield, Fed. Cas. No. 8,269 (C. C. D. Mass. 1820) ; Wood 
& Selick v. Compagnie Generale Transatlantique, 43 F.(2d) 941 (C. C. A. 1st, 
1930) ; Home Ins. Co. v. Dick, 15 S. W.(2d) 1028 (Tex. Comm. App. 1929). 
The rule is aggravated by the fact that the statute of the forum does not commence 
to run until the defendant comes into the jurisdiction. Hatch v. Spofford, 24 
Conn. 432 (1856); Mason v. Union Mills Co., 81 Md. 446, 32 Atl. 311 (1895). 
Statutes of Limitations creating prescriptive rights, however, have generally been 
held to be substantive. Shelby v. Guy, 11 Wheat. 361 (U. S. 1826); Brown v. 
Brown, 13 Ala. 208 (1848). An exception to the general rule that the Statute is pro- 
cedural has also been made where it “goes to the right created”, as is usually 
assumed when a limitation period is incorporated in the same statute in which the 
right is established. Davis v. Mills, 194 U. S. 451 (1904); Norman v. Baldwin, 152 
Va. 800, 148 S. E. 831 (1929). 

16 See Notes (1900) 48 L. R. A. 639; (1906) 4 L. R. A. (N.S.) 1029; (1914) 
51 L. R.A. (Ns.) 96; (1915) L. R. A. 1915C 976; (1931) 75 A. L. R. 203. 

17 The Eros, 241 Fed. 186 (S. D. N. Y. 1916), aff'd, 251 Fed. 45 (C. C. A. 2d, 
1918); Meachem v. Jamestown, F. & C. R. R., 211 N. Y. 346, 105 N. E. 653 
(1914); Shafer v. Metro-Goldwyn-Mayer Distributing Corp., 36 Ohio App. 31, 
172 N. E. 689 (1929). But cf. Taylor v. Basye, 119 Wash. 263, 205 Pac. 16 (1922). 
See Sturces, COMMERCIAL ARBITRATION AND Awarp (1930) §475 et seg. The 
English courts seem to consider arbitration statutes as substantive. Hamlyn v. 
Talisker Distillery, [1894] A. C. 202. 
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cided by arbitrators rather than by the courts, and the defendant was 
under obligation to recognize this right. Unless enforcement of such 
agreements is still considered as against the public policy of the forum,** 
there would seem to be no reason why this right-duty relationship should 
not be given effect wherever suit is brought. To do so would require 
the use of no extraordinary judicial mechanism; the defendant would be 
ordered to appoint arbitrators, an act performable within the jurisdic- 
tion, and violation of the order would be punishable by regular con- 
tempt proceedings. Moreover, the result reached would accord with the 
intention of the parties as shown in their contract. That this view will 
be adopted in the near future, however, seems doubtful. The recent 
case of Vitaphone Corp. v. Electrical Research Products, Inc.'® strik- 
ingly illustrates the extent to which the courts are committed to the 
doctrine that arbitration statutes are procedural. The New York law 
made the pendency of arbitration proceedings a defense to any action 
on the contract. A dispute which arose over an agreement made in New 
York was referred to arbitration, and three quarters of a million dollars 
expended in the proceedings, but before the award was made, one of 
the parties brought suit on the contract in Delaware, which had no 
arbitration statute. Despite the obvious economic waste its decision 
entailed, and despite the fact that the defendant asked only for negative 
relief, the Delaware court denied that the New York law had any 
application, and refused to grant a stay.”° 

In the converse situation, where an 2ction upon an arbitration agree- 
ment, unenforceable in the locus, is brought in a jurisdiction where such 
agreements are recognized, the courts, by treating the arbitration statutes 
as procedural, do arrive at a conclusion which effectuates the expressed 
intention of the parties.** Although this result is in certain measure 
desirable, it involves serious difficulties. Since the arbitration provision 
was unenforceable in the /ocus, the plaintiff had a right there to proceed 
in the courts directly. By now enforcing the agreement, the courts of 
the forum are in effect changing the right-duty relationship as it existed 
in the Jocus. This, of course, raises the objection, already voiced, that 
the plaintiff may vary the defendant’s obligations by his choice of 
forum and thus render the legal status of the agreement uncertain, ob- 
viously an undesirable situation from a commercial standpoint. 


18 See STURGES, op. cit. supra note 17, §15; 3 WiLLIston, ConTRACTS (1920) 
§ 1719; cf. Heilman, Arbitration Agreements and the Conflict of Laws (1929) 
38 Yate L. J. 617. 

19 166 Atl. 255 (Del. Ch. 1933), (1933) 47 Harv. L. Rev. 126. 

20 Although there is apparently no other case in which this exact situation was 
presented, the result of the decision had been forecast in cases holding that ex parte 
awards made in jurisdictions allowing specific performance of arbitration contracts 
are unenforceable in states having no such legislation. Shafer v. Metro-Goldwyn- 
Mayer Distributing Corp., 36 Ohio App. 31, 172 N. E. 689 (1914); Bankers’ & 
Solicitors’ Ins. Co., 24 Lloyd’s List L. Rep. 85 (House of Lords, 1925). 

21 Cf. Matter of Marchant v. Mead-Morrison Mfg. Co., 252 N: Y. 284, 169 
N. E. 386 (1929); STURGES, op. cit. supra note 17, § 476. 
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This factor of mercantile certainty seems of especial importance in 
cases involving the Statute of Frauds. Whether the Statute should be 
regarded as affecting substantive or procedural rights in conflicts cases 
is a much disputed question; ** two federal circuit courts have recently 
reached opposing results.** The difficulty seems to lie principally in a 
failure to recognize that the purpose of the Statute is twofold: (1) it 
protects the trier of fact from evidence which, in the opinion of the 
legislature, cannot properly be evaluated, and (2) it assures the sta- 
bility of obligations and lessens opportunity for fraudulent litigation.** 
Therefore, while some jurisdictions have spoken of their own Statute as 
merely procedural,” a more realistic view would regard it also as sub- 
stantive. Applying this to conflicts cases, if a contract fails to satisfy 
the statutory requirements of the /ocus it establishes no perfected obli- 
gations there, and enforcement by the forum would in reality be a de 
novo creation of rights. In this situation, therefore, maintenance of the 
legal relationship of the parties, as it existed in the /ocus, requires classi- 
fication of the Statute of Frauds of the /ocus as substantive.?® On the 
other hand, in cases in which a contract fulfills the statutory require- 
ments of the /ocus but does not measure up to those of the forum, it is 
suggested that recovery should be refused.*’ In this situation, the 
existence or non-existence of a right enforceable in the /ocus is imma- 
terial because the contract cannot, consistently with the evidentiary 
policy of the forum, be proved at the trial. Certainly the mere fact 
that an action is brought upon a foreign transaction presents no per- 
suasive reason for departing from such policy. Application of the pro- 
posed rule means that the Statute of Frauds of the jurisdiction which 
sets the higher standard governs any particular case. To minds seeking 
categorical certainty, the idea that the Statute of Frauds of the locus is 


22 See BRowneE, STATUTE OF FrAups (3d ed. 1870) § 115; 1 WitListon, Con- 
tracts § 527; Story, Conriicr or Laws § 262; Lorenzen, supra note 9, at 326. 
Some American states have made a distinction, first suggested in Leroux v. Brown, 
12 C. B. 801 (1852), between statutory provisions reading that “no action shall 
be brought ”, which are regarded as procedural, and those reading that “no con- 
tract . . . shall be allowed to be good ”, which are regarded as substantive. Third 
Nat. Bank of N. Y. v. Steel, 129 Mich. 434, 88 N. W. 1050 (1902). Most courts, 
however, have refused to make this distinction. See 1 WmLtiston, Contracts § 525. 

23 Hooper v. First Exch. Nat. Bank of Coeur D’Alene, 53 F.(2d) 593 (C. C. A. 
gth, 1931) (Statute of Frauds considered substantive); Hamilton v. Glassell, 57 
F.(2d) 1032 (C. C. A. 5th, 1932) (Statute considered procedural). 

24 See McClintock, supra note 9, at 947-48; WHARTON, CoNFLICT OF LAws 
(2d ed. 1881) §§ 690-92. 

25 See Buhl v. Stephens, 84 Fed. 922, 926 (C. C. Ind. 1898); Heaton v. 
Eldridge, 56 Ohio St. 87, 103, 46 N. E. 638, 640 (1897). 

26 Cochran v. Ward, 5 Ind. App. 89, 29 N. E. 795 (1892), rehearing denied, 31 
N. E. 581 (1892); cf. Franklin Sugar Ref. Co. v. Martin-Nelly Grocery Co., 94 
W. Va. 504, 119 S. E. 473 (1923). Contra: Straesser-Arnold Co. v. Franklin Sugar 
Ref. Co., 8 F.(2d) 601 (C. C. A. 7th, 1925). 

27 Lemen v. Sidener, 116 Kan. 7, 225 Pac. 1048 (1924); Buhl v. Stephens, 84 
Fed. 922 (C. C. Ind. 1898). Contra: Halloran v. Jacob ‘Schmidt Brewing Co., 
137 Minn. 141, 162 N. W. 1082 (1917); Miller v. Wilson, 146 Ill. 523, 34 N. E. 
(1893). 
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to be considered substantive and that of the forum procedural, may be 
confusing, but the result seems logical in view of the dual nature of the 
legislation. Nevertheless, plausible though the distinction may be, it 
has not gained recognition in the courts.”® 


FEDERAL TAXATION OF STATE Liquor MoNopoties. — With repeal 
of the Eighteenth Amendment a fait accompli,’ proper control of the 
liquor traffic again becomes an important problem for the state govern- 
ments.” By all present indications the various Canadian systems, es- 
pecially those of Alberta,* Ontario,* and Quebec,® and the Bratt system 
of Sweden,° will exercise considerable influence over the methods chosen 
by the wet states to guard against reappearance of the evils which 
led to Prohibition.” Common to all these systems is the existence of 
either a government-owned or government-controlled monopoly over re- 
tail distribution. While this promises effective protection *® and thus 
seems desirable, it raises anew the troublesome problem of the power 
of the United States to tax sales of liquor made by state agencies of this 
character. To be sure, in South Carolina v. United States,® the Supreme 
Court upheld a federal license tax on a state liquor dispensary, but this 
case does not entirely foreclose the question. Not only was the decision 
rendered under economic circumstances far different from those preva- 
lent today, but it has been violently criticized as being logically in- 


28 In Miller v. Wilson, 146 Ill. 523, 34 N. E. 1111 (1893), recovery was 
allowed on a contract which fulfilled the statutory requirements of the locus, but 
not those of the forum, on the theory that the Statute was to be regarded as sub- 
stantive. Reliance was placed chiefly on Cochran v. Ward, 5 Ind. App. 89, 29 
N. E. 795 (1892), rehearing denied, 31 N. E. 581 (1892), where a contract bad in 
the locus was for that reason declared unenforceable in the forum, the court making 
no attempt to distinguish the situations. An interesting comparison is to be found 
in two federal cases in which the Statute was regarded as merely procedural. In 
Straesser-Arnold v. Franklin Sugar Ref. Co., 8 F.(2d) 601 (C. C. A. 7th, 1925), 
recovery was allowed on a contract which was bad in the locus but valid under the 
law of the forum. The court purported to follow the earlier case of Buhl v. 
Stephens, 84 Fed. 922 (C. C. Ind. 1898), which had held that when a contract was 
= ha i locus but did not fulfil the requirements of the forum it could not 

enforced. 


1 See N. Y. Times, Nov. 9, 1933, at 1. 

2 See AssocrATION AGAINST THE PROHIBITION AMENDMENT, WHAT SHALL RE- 
PLACE PROHIBITION? (1932) 1; Sheppard, After Repeal: Great Problems, N. Y. 
Times, Oct. 22, 1933, pt. VI, at 1. 

8 Alta. Stats. 1924, c. 14. 

4 Ont. R. S. (1927) c. 257. 

5 Que. R. S. (1925) c. 37. 

6 See AssocIATION AGAINST THE PROHIBITION AMENDMENT, THE Bratt SYSTEM 
or Liquor ConTrot IN SWEDEN (2d ed. 1930) 1, 2, 5-7; Sheppard, supra note 
2, at 1. 

7 Several states have already adopted similar systems. See, e.g., Mont. Laws 
1933, c. 105; N. D. Laws 1933, c. 176, § 2; Sheppard, supra note 2, at 1. And it is 
expected that other jurisdictions will follow their example. See, e.g., N. Y. Times, 
Sept. 24, 1933, pt. IV, at 7; N. Y. Times, Nov. 29, 1933, at 14. 

8 See FospicK AND Scott, Towarp Liquor ContTrRoL (1933) 64, 78-93. 


9 199 U. S. 437 (1905). 
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consistent with the whole doctrine of immunity as developed in both 
prior and subsequent cases.'° These factors, coupled with the tremen- 
dous revenue at stake, make reconsideration of the South Carolina case 
almost inevitable, and invite renewed analysis of the bases of the 
decision. 

The immunity of instrumentalities of the Federal Government from 
state taxation derives from the famous case of M’Culloch v. Maryland," 
decided by Chief Justice Marshall in 1819 on almost purely political 
grounds.’* It was not until half a century later that the Supreme Court, 
by using this decision as a precedent for holding that the United States 
could not tax an instrumentality of a state,!* divorced the doctrine of 
immunity from the theory of the supremacy of the general government 
and based it rather on the right, supposedly inherent in every sovereign, 
to be free from interference in the performance of its functions. This un- 
necessary extension of the M’Culloch case has been strongly criticized," 
but it seems too firmly entrenched to admit of successful direct attack.’ 
However, recent cases have shown a tendency to consider economic fac- 
tors in applying the doctrine by refusing to allow immunity where 
the benefit to the taxing power exceeds the burden on the function 
taxed.'® 
Tested either by the conceptualistic dogma outlined in the older de- 


10 See Cohen and Dayton, Federal Taxation of State Activities and State Taxa- 
tion of Federal Activities (1925) 34 YALE L. J. 807, 819-22; Note (1906) 19 Harv. 
L. Rev. 286. 

11 4 Wheat. 316 (U.S. 1819). 

12 See 4 Wheat. 316, 427 (U. S. 1819); 4 Brvermwcre, THe Lire or JouNn 
MARSHALL (1919) 302, 304 et seq. 

13 Collector v. Day, 11 Wall. 113 (U. S. 1870). This decision had been fore- 
shadowed shortly before. See Veazie Bank v. Fenno, 8 Wall. 533, 547 (U.S. 1869). 

14 See 1 WiLLouGHBY, THE CONSTITUTIONAL LAW OF THE UNITED States (2d 
ed. 1929) 167; Bradley, J., dissenting, in Collector v. Day, 11 Wall. 113, 128-29 
(U. S. 1870). But see Powell, Indirect Encroachment on Federal Authority by the 
Taxing Powers of the States (1919) 32 Harv. L. Rev. 902, 927-28. Chief Justice 
Marshall had clearly indicated that he would not have so decided the Collector v. 
~s situation. See M’Culloch v. Maryland, 4 Wheat. 316, 426, 431-33, 435-36 
(U. S. 1819). 

15 A long line of decisions accepts the rule without question. See cases cited 
in 1 WitLoucHBy, op. cit. supra note 14, §§97-101. The entire doctrine of 
intergovernmental immunity has been considered economically unsound. See 
Powell, supra note 14, at 918-20, 922-24, 928; Burns, Taxation of Federal and State 
Instrumentalities (1932) 10 Tax. Mac. 208, 231-32; Powell, The Macallen Case — 
and Beyond (1930) 8 Nat. Inc. Tax Mac. 91, 95. 

16 See Metcalf & Eddy v. Mitchell, 269 U. S. 514, 523-24 (1926); Willcuts v. 
Bunn, 282 U. S. 216, 225, 230-31, 234 (1931); Educational Films Corp. v. Ward, 
282 U.S. 379, 388-92 (1931) ; Susquehanna Power Co. v. Tax Commission (No. 1), 
283 U.S. 291, 294 (1931) ; Burns, supra note 15, at 232; Note (1932) 41 YALE L. J. 
1237. The temper of a portion of the present Court is perhaps best illustrated by 
the remark that “the power to tax is not the power to destroy while this Court 

sits”. Holmes, J., dissenting, in Panhandle Oil Co. v. Knox, 277 U. S. 218, 223 
(1928). But that the course of this new approach has not been a steady one is 
shown by the recent declaration of the Court that “ where the principle applies it 
is not affected by the amount of the particular tax or the extent of the resulting 
interference, but is absolute”. Indian Motocycle Co. v. United States, 283 U. S. 


570, 575 (1931). 
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cisions,’’ or by the newer, more practical approach, the situation in 
South Carolina v. United States would seem, prima facie at least, to 
have presented the strongest possible case for immunity. In 1892 South 
Carolina had assumed control of the liquor traffic within its borders, and 
thereafter spirits were sold only through state agencies."* The federal 
license tax for retail dealers was paid under protest and the state sued 
fora refund. In denying this claim, the majority of the Court declared 
that in selling liquor the state was exercising a “ proprietary ” and not 
“ governmental ” function,’® and hence was not exempt from taxa- 
tion.2° Obviously this is a statement of conclusion rather than of reason, 
but the Court attempted to support it by pointing out that, historically, 
the liquor trade had been carried on by individuals, and not by sov- 
ereigns.”_ Even if this argument carried any weight in 1905,” it is, of 
course, no longer available: today twelve governments are engaged in 
selling liquor.* Moreover, shortly after the decision the Court cast 
considerable doubt on the validity of its own reasoning by holding that, 
under the Eleventh Amendment, the South Carolina Liquor Commission 
was not suable in the federal courts.2* The majority’s ruling that the 
dispensing of intoxicants is a proprietary function may be further at- 
tacked on the ground that experts, after careful study, insist that solu- 
tion of the “liquor problem” is advanced by elimination of private 
profit in the distribution of spirits.*° Under this view, a state liquor 
monopoly is clearly a proper exercise of governmental powers. 


17 “The question here is one of power and not of economics”. Home Savings 
Bank v. Des Moines, 205 U. S. 503, 519 (1907); see Johnson v. Maryland, 254 
U. S. 51, 55-56 (1920); Gillespie v. Oklahoma, 257 U. S. 501, 505 (1922); cf. 
United States v. Perkins, 163 U. S. 625 (1896) (holding a bequest to the United 
States subject to state taxation). 

18 §. C. Acts 1892, no. 28. 

19 This distinction is reminiscent of tort law, which the court relied on as an 
analogy. It has been vigorously attacked in its application to tort liability. See 
Borchard, Government Liability in Tort (1924-25) 34 YALE L. J. 1, 129, 229. 
And its extension to the field of taxation seems particularly unfortunate. See 
Cohen and Dayton, supra note 10, at 810, 829-30. 

20 Cf. Frey v. Woodworth, 2 F.(2d) 725 (E. D. Mich. 1924), writ of error 
dismissed, 270 U. S. 669 (1926) ‘(holding an employee of a municipally owned street 
railway exempt from federal income taxation on the ground that operation of the 
railway was a governmental function). 

21 The Court had previously held, however, that the monopoly was a “ mani- 
festation” of the police power. See Vance v. W. A. Vandercook Co. (No. 1), 
170 U. S. 438, 447 (1898); cf. Ambrosini v. United States, 187 U. S. 1 (1902) 
(holding invalid a federal stamp tax on a bond required by a state as a condition 
precedent to issuance of a retail liquor dealer’s license). 

22 The validity of this contention was questioned at the time. See Note (1906) 
19 Harv. L. Rev. 286. 

23 See AssocIATION AGAINST THE PROHIBITION AMENDMENT, Of. cit. supra 
4ote 2, at 15-26, 48-51, 58-60. 

24 Murray v. Wilson Distilling Co., 213 U. S. 151 (1909). In previous cases 
the Court had held that when a state engages in business it “ devests itself . . . of 
its sovereign character, and takes that of a private citizen” and may therefore be 
sued. Bank of United States v. Planters’ Bank of Georgia, 9 Wheat. 904, 907 
(U.S. 1824) ; Bank of Kentucky v. Wister, 2 Pet. 318 (U.S. 1829) (both involving 
corporations in which the state had an interest). 

25 See FospicK AND Scort, op. cit. supra note 8, at 56-57, 61-62. 
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The real reason for the holding, therefore, seems to be not any inher- 
ent distinction between proprietary and governmental functions, but 
rather the fear, expressed by the Court, that a decision favorable to 
South Carolina in this instance might induce the states to enter other 
lines of business, and thus undermine federal taxation.*® Not only was 
the consideration of such remote contingencies of doubtful propriety, as 
was pointed out in a vigorous dissent by Mr. Justice White, later Chief 
Justice, with whom concurred Mr. Justice Peckham and Mr. Justice 
McKenna, but the fears of the majority do not seem well founded. Un- 
like the liquor traffic, government ownership of ordinary businesses can- 
not reasonably be thought necessary to proper control. The motive for 
state action should be conclusive: if a business is entered by a govern- 
ment because of a desire for profit, rather than to protect “ public health, 
safety, and morals ” by preventing others, less responsible, from engag- 
ing in the trade, a tax upon the state would not be inconsistent with a 
contrary result in the South Carolina situation. That this is true is 
indicated by the fact that a state can entirely prohibit the manufacture 
and sale of liquor,”* and thus cut off this source of federal revenue com- 
pletely, while it cannot exercise like control over trades which are not 
potentially harmful.** 
But despite the invalidity of the arguments supporting the decision, if 
reconsideration of the South Carolina case is forced upon the Court 
within the next few years, it will probably be followed, although for 
reasons far different than those dictating the original holding. The more 
liberal members of the present bench, those responsible for the tendency 
to disparage the conceptual heritage of M’Culloch v. Maryland and to 
apply instead a practical test, will probably be swayed most by economic 
considerations. Although federal taxation of intoxicants will, of course, 
be a real burden on state revenues, and will to some extent hamper state 
control because the higher selling prices necessitated by the taxes will 
encourage the continuance of organized bootlegging,”® these factors seem 
overbalanced by the crying need of the general government for immedi- 
ate revenue.*® It is common knowledge that the United States is rely- 
ing heavily on liquor taxes to support the lion’s share of the expensive 
emergency relief program.*! Overruling South Carolina v. United States 


26 A similar fear of “mischievous consequences” had been expressed by 
Bradley, J., dissenting, in Collector v. Day, 11 Wall. 113, 129 (U. S. 1870). 
, ve Beer Co. v. Massachusetts, 97 U. S. 25 (1877); Mugler v. Kansas, 123 U. S. 
23 (1887). ; 

28 Cf. Adams v. Tanner, 244 U. S. 590 (1917) (employment agency), (1918) 
31 Harv. L. Rev. 490; Meyer v. Nebraska, 262 U. S. 390 (1923) (teaching foreign 
language in a parochial school); Weaver v. Palmer Brothers Co., 270 U. S. 402 
(1926) (use of shoddy in comfortables); see Brown, Police Power — Legislation 
for Health and Personal Safety (1929) 42 Harv. L. Rev. 866, 875-82. 

29 See FospicK AND Scort, op. cit. supra note 8, at 109-11; Sheppard, supra 
note 2, at 2. 

80 $3,300,000,000 was appropriated for extraordinary expenses in the NIRA 
alone. Public No. 67, 73d Cong. 1st Sess., approved June 16, 1933, Title II, § 220. 
81 See President’s message to Congress, N. Y. Times, May 18, 1933, at 11. The 
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would mean deprivation, not only of license fees, but also of manufac- 
turers’ sales taxes ** from jurisdictions adopting a form of state liquor 
distribution.** This would leave only the comparatively small revenue 
available under present statutes from import duties ** and manufactur- 
ers’ license taxes. The more conservative justices, undoubtedly some- 
what influenced by these considerations, will probably be content to 
follow the South Carolina case — their adherence to stare decisis over- 
balancing their dislike of appearing to approve of a decision based on 
reasoning at variance with their concepts.** 

But many of these factors apply most strongly only to the near future. 
If the case is not reconsidered for some time, an overruling seems not 
altogether improbable. The federal treasury is not likely to be in such 
great need of immediate income, and Congress may prevent diminution 
of liquor revenues in the future by greatly increasing import duties and 
manufacturers’ license fees, as well as by imposing a tax on the interstate 
shipment of distilling equipment and of the constituent elements of 
liquor. Although the burden on the states would probably be no less 
should this course be pursued, the Court would be able to abide by its 
long line of prior adjudications, and at the same time formulate a more 
modern and more realistic definition of “ governmental function ”. 


LEGISLATION 


THE GLAss-STEAGALL BANKING ACT OF 1933.’ — Division of banking 
into two systems, national and state, has been slowly undermining the 
credit structure.* Unbridled competition made the banking business 
proper one of the least prosperous in the country in the boom era, 1923 


NIRA provides for automatic nullification of the new taxes at the beginning 
the next taxable year after the Eighteenth Amendment is repealed. Title II, 

217. 
32 Cf. Indian Motocycle Co. v. United States, 283 U. S. 570 (1931). The 
present tax on spirits is in reality a sales tax since it applies only to liquor with- 
drawn for beverage purposes. 44 Stat. 104 (1926), 26 U. S. C. Supp. VI, 
§ r150(a)(1) (1932). It does not apply to liquor exported or lost by leakage, 
evaporation or accident. 21 Star. 148 (1880), 45 STaT. 1496 (1929), 26 U.S. C. 
Supp. VI, §§ 1237(a), 1239, 1243, 1275 (1932). 

83 Adoption of corporate form would not affect the result. Clallam County v. 
we ere 263 U. S. 341 (1923); cf. M’Culloch v. Maryland, 4 Wheat. 316 

. S. 1819). 

84 A duty may validly be imposed upon goods imported by a state agency. 
Board of Trustees of the University of Illinois v. United States, 289 U. S. 48 
(1933); cf. Attorney-General of New South Wales v. Collector of Customs for 
New South Wales, 5 Comm. L. R. 818 (1908). 

85 Compare the approach taken in Wright v. Sill, 2 Black. 544, 545 (U.S. 1863). 


1 Public No. 66, 73d Cong., H. R. 5661. 

2 The dual banking system of the United States has been severely criticized. 
See Greer, Wanted, Real Banking Reform (1933) 186 HaRPERS 533; Sprague, Com- 
mercial Banking, Theory in 2 ENCYCLOPAEDIA OF THE SOCIAL SCIENCES (1930) 421; 
Sprague, Modern Banking, United States, id. at 441-44; Hearings before a Sub- 
Committee of the Committee on Banking and Currency on S. Res. 71, 71st Cong. 
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to 1928.° As a result, many bankers turned intimate acquaintance with 
local financial and economic affairs to the advantage of their stock- 
holders and themselves through investment affiliates and stock trading.‘ 
Thus, to the menace of cut-throat competition was added a three- 
cornered conflict between directors’ interests and those of stockholders 
and creditors. A general lowering of banking standards brought disaster. 
Out of the welter of failures and mismanagement charges, through a 
storm of lobbying and personal prejudice, came the compromise of the 
Glass-Steagall Bill. Senator Glass thought the bankers could be coaxed 
into regarding their position as a public trust; Representative Steagall 
had lost faith. Senator Glass, by advocating unification of banks into 
a single system through permission of branch banking, set out to con- 
fine bankers to the banking business, increase their liability for miscon- 
duct, and subject them to more severe governmental regulation. Repre- 
sentative Steagall opposed unification, and sought to protect depositors 
against the bankers by deposit guaranty.®° The resulting Act represents 
the former’s view, modified as to branch banking and augmented by the 
addition of deposit insurance.’ How far it will carry out the original 
Glass purposes, and how it may be amended to possible advantage at 
the coming session, is the subject of this discussion. 

The Act seeks to achieve integrity of the system within itself by 
forcing bankers to withdraw from conflicting affiliations and by assur- 
ing them of a fair return, conservatively earned, in their own field. 
Several methods have been utilized. Borrowing by an officer of a Fed- 
eral Reserve member bank from his own bank is forbidden, and from 
another bank is to be reported. These clauses strike at the very heart 
of the small local bank, which often was formed so that its incorporators 
might borrow more readily; but the director’s position had been too 
frequently abused. Secondly, separation of investment banking from 


3d Sess., at 33-34, 353-54, 618-19; Hearings before Committee on Banking and 
Currency on S. 4115, 72d Cong. 1st Sess., at 395; Legis. (1932) 46 Harv. L. REv. 
143, 144. 

a a the dual system has its defenders. See Hearings before Sub-Committee of 
the Committee on Banking and Currency on S. Res. 71, supra, at 397-98; REFER- 
ENDUM No. 63 ON THE REPORT OF THE SPECIAL COMMITTEE ON BANKING (U. S. 
Chamber of Commerce, 1932) Pt. II, at 5 (minority report). 

8 Reports of R. G. Dun & Co. show the percentage of all business enterprises 
failing in that period to be approximately 6%; a chart prepared by the American 
Bankers Association puts the percentage of national and state bank failures at 
roughly 15%. 

4 This advantage seems to have been only temporary, at least as to the stock- 
holders. A report of the First National Bank Security affiliate on Dec. 31, 1932, 
showed that all of its capital had been wiped out. For losses incurred by Chase 
National Bank affiliates, and by the bank itself, and for the elements of personal 
profit to officers of the bank through these affiliates, see report of Senate Committee 
hearings in N. Y. Times, Oct. 18, 1933, and following days. 


5 See § 19 of S. 4412, 72d Cong. 1st Sess.; Sen. Rep. No. 584, 72d Cong. 1st 
Sess 


See 77 Cong. Rec., June 13, 1933, at 5995. 


6 
7 Id. at 5959-60. 
8 See § 12. 
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commercial banking is required,® removing a constant and often accepted 
temptation to involve the bank financially and risk its reputation for 
the sake of quick profits. For the same reason bank officers may not | 
associate with any other partnership or corporation (except mutual , 
savings banks) which loans on stock and bond collateral.° This pro- i 
ki 


vision comprehensively amends Section 8 of the Clayton Act,!! which 
vested discretion in the local Federal Reserve bank to allow exceptions : 


to its operations. The flaw in the old law appears from the fact that 
such exceptions are the rule today.'* Since a few men now direct the 
several banks of many communities and may resort to dummy directors 
to continue domination without express violation of the Act, enforce- 
ment, even if attempted, will not be easy. 

To compensate for these prohibitions, the Act seeks to increase the 
safety and profits possible to the banker through legitimate banking. fl 
Prohibition of interest on all demand deposits ‘* will stop part of the i 
fierce competition for accounts, in which interest rates higher than the 
bank could well afford were often offered as an inducement to prospective i 
customers. By increasing on a sliding scale the minimum required 
capital with which a national bank may be organized or a state bank 
admitted to the Federal Reserve system,'* many institutions will be 
eliminated which are unable to cover overhead by conservative invest- 
ment. Furthermore, deposit insurance,’®° though conceived without 
thought for the welfare. of the banker, if it succeeds in restoring public 
confidence, will release him from the necessity for maintaining his | 
present extraordinarily high degree of liquidity.** 

To make these opportunities for profit more persuasive in centering 
interest on the bank, the Act requires that the officials of Federal Re- 
serve members have a larger financial stake in institutions they con- 
trol.17 Close holding of stock and lack of ready cash may work some i 
hardships on small bankers, but the advantages accruing from their } 
increased investment outweigh any difficulties in putting the section 


® See §§ 20, 21, 32. 

10 See § 33. 

11 38 Stat. 730 (1914), 15 U. S. C. §§ 12-27 (1926), as amended by 39 Star. 
121 (1916), 41 STAT. 626 (1920), 45 STAT. 253 (1928). 

12 A few examples as of Dec. 31, 1932, in New York City are: L. C. Ledyard, 
Jr., director of Chase National Bank and United States Trust Co.; George F. 
Baker, First National Bank and United States Trust Co.; Clarence Dillon, Chase 
National Bank and Central Hanover Bank; Cornelius Vanderbilt, Chase National 
Bank and Central Hanover Bank; Vincent Astor, Chase Natic 1al Bank and United 
eae Trust Co. See Moopy’s InvestMENT Survey (1933) Banks & Finance 

ection. 
18 See § 11(b). 


16 Reports of the large New York banks, Dec. 31, 1932, show from 50% to 
70% of total assets in cash items and United States Government securities. See 
Moopy’s INVESTMENT SuRVEY, loc. cit. supra note 12. 

17 Where capital does not exceed $25,000, each director must own $1000 par 
value stock; not over $50,000-$1,500; over $50,000-$2,500. See § 31. 
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14 See § 17. 
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into operation. By limiting materially the number of directors,’* the 
Act also tends to eliminate large industrialists, who lent their names in 
return for a like gift of prestige, and to confine their circle to those who 
have an active interest in the bank. 

The foregoing provisions may eventually promote integrity equal to 
that of the British banking system; in the meantime, regulation is to be 
more careful. The Federal Reserve banks are vested with power to 
order removal, after hearing, of any member bank official whose conduct 
amounts to unsafe banking practice or is a violation of law.1® Given an 
alert examination system and an impartial Federal Reserve Board, this 
provision, for which the comptroller has long been petitioning, may 
prove highly beneficial. However, that the evidence is not altogether 
clear that the Federal Reserve Boards have refrained from the same 
practices condemned by the examiners makes the immediate value of 
the section doubtful. Subjection to federal examination of all private 
bankers not now regulated *° rounds out the law on examination. 

In addition to this regulation and an additional threat of criminal 
liability, the director is subject to civil liability for violation of statu- 
tory prohibitions.** At common law a holding of trusteeship is the 
minority view,?? and even the minority courts allow a defense of the 
statute of limitations,?* limiting the liability to that of a constructive 
trustee. Furthermore, the uncertainty whether the action is in tort or 
contract,”* law or equity,”° and whether the limitations statutes will bar 
the remedy,”° all combine to deprive civil liability of much of its force. 


-Now, under the Act, when directors take their positions to protect large 


stock interests in the bank itself, or in corporations which the bank 
finances, being paid for their services both in money and in prestige, 


18 Section 31 restricts the number to twenty-five. Large city banks recently 
had more than fifty; e.g., Chase National Bank had 71 on Dec. 31, 1932. See 
Moopy’s INVESTMENT SuRVEY, loc. cit. supra note 12. 

19 See § 30. 

20 See § 21(a) (2). 

21 See Liapriities OF NATIONAL BANK Drrectors (Treas. Dept. 1930) 14. 

22 Cooper v. Hill, 94 Fed. 582 (C. C. A. 8th, 1899); Schilling v. Parman, 35 
F.(2d) 780 (D. Ore. 1928); Chicago Title & Trust Co. v. Munday, 297 Ill. 555, 
131 N. E. 103 (1921). 

23 No case has been found excluding the director from that defense. Hughes 
v. Reed, 46 F.(2d) 435, 438 (C. C. A. roth, 1931), implies that none exists. 

24 Holding it to be in tort are: Gamble v. Brown, 29 F.(2d) 366 (C. C. A. 4th, 
1928); Tackett v. Green, 187 Ky. 49, 218 S. W. 468 (1920); Boyd v. Applewhite, 
121 Miss. 879, 84 So. 16 (1920). Holding it to be in contract are: Benton v. 
Deininger, 21 F.(2d) 659 (W. D. N. Y. 1927); Cunningham v. Commissioner of 
Banks, 249 Mass. 401, 144 N. E. 447 (1924); see 1 MorAweEtTz, Corporations (2d 
ed. 1886) §§ 517, 550, 552. 

25 Some cases have limited the right to an action at law. See, e.g., Dykeman v. 
Keeney, 154 N. Y. 483, 48 N. E. 894 (1897). The action in New York is now, by 
statute, in equity. Broderick v. Marcus, 146 Misc. 240, 261 N. Y. Supp. 625 (1933). 
Cf. Bates v. Dresser, 251 U.S. 524 (1920) ; Hughes v. Reed, 46 F.(2d) 435 (C. C. A. 
toth, 1931). 

26 See Corsicana Bank v. Johnson, 251 U. S. 68, 85 (1919) ; Kelley v. Boetcher, 
85 + 55, 62 (C. C. A. 8th, 1898) ; Schilling v. Parman, 35 F.(2d) 780 (D. Ore. 
1928). 


J 


exaction of a trustee’s care seems not unreasonable. Courts generally 
have overlooked that the director acts for his own profit,?” but almost 
entirely with other people’s money.”* Imposition by statute of a 
trustee’s duty and liability, wherever properly applicable to corporate 
officers, therefore, would seem necessary to enforce the affirmative re- 
quirements of the present legislation and consonant with its objectives. 

To apply this treatment for raising morals throughout the entire 
banking system, unification is almost indispensable. Believing that 
direct legislation toward this end would be unconstitutional,?® Senator 
Glass tried to accomplish it by allowing national banks to open branches 
where state banks are affirmatively allowed to do so.*° Clearly this sec- 
tion will have little or no tendency to attract state banks into the 
national system, for a state charter will carry privileges equal to a 
federal one in every state, and in those states where branch banking is 
allowed by implication it continues the competitive advantage of the 
state’s banks.** However, the Act has other sections which, while not 
primarily designed with unification in mind, may tend to its promotion. 

One of these is the provision which compels unregulated private bank- 
ers to submit to federal control or refrain from receiving deposits.** 
Probably they will be more ready to enter the federal system once the 
counter-attractions of secrecy and unsupervised practices are removed. 
Further impetus to an exclusively federal structure is provided by the 
removal of double liability from national bank stock issued subsequent 
to the Act.** Of course, states may diminish its unifying effect by lax 
enforcement or repeal of their own double liability legislation. 

While the group in Congress which forced the adoption of deposit 
insurance ** did so solely as a matter of protecting depositors and with a 
hostile attitude towards big banks and unification,®° the guaranty 
scheme may have a considerable unifying tendency. First, however, it 
is necessary to examine some of its other aspects. One is the possibility 
that further legislation may be necessary to put it into successful opera- 
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27 Especially the line of cases headed by Swentzel v. Penn Bank, 147 Pa. 140, 
23 Atl. 405 (1892), and Killen v. Barnes, 106 Wis. 546, 82 N. W. 536 (1900). Like- 
wise, to a lesser degree, Briggs v. Spaulding, 141 U. S. 132 (1891), and the New 
York rule in Hun v. Cary, 82 N. Y. 65 (1880). 

28 Statistics indicate that stockholder’s investment does not, on the average, 
exceed 15% of the total funds of a bank. See Moopy’s Investment Survey, loc. 
cit. supra note 12. 

29 See Hearings before Committee on Banking and Currency on S. 4115, supra 
note 2, at 395. 80 See § 23. 

81 In 1932 nine states permitted state-wide branches; fourteen allowed branches 
within limited areas; eighteen prohibited all branch banking; seven had no laws 
on the subject. See (1932) 18 Fep. Res. Buty. 455. 

82 See § 21(a)(2). The constitutionality of this provision rests upee essentially 


the same wn genera which are used to justify direct unification. See pp. 333-34, 


infra. 
83 See § 22 
84 See § 8(b). Walter J. Cummings, chairman of the board of the Federal 
Deposit Insurance Corporation, summarizes this part of the Act in National Re- 
covery Survey, Nov. 15, 1933, at 26. 
85 See 77 Cong. Rec., June 13, 1933, at 5995. 
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tion. Lest assessments to maintain the fund wipe out the profits of 
some banks and thus endanger economic stability, it is necessary to pass 
the cost of the insurance on to the depositor. Each bank would be re- 
luctant to inaugurate this transfer; legislation forcing the shift might 
avoid a demoralizing stalemate. 

Legal justification for the Federal Deposit Insurance Corporation can 
be found in the power of Congress to establish and protect instrumen- 
talities necessary for carrying on the fiscal operations of the govern- 
ment.*® The powers given the Corporation to act as a government 
depositary and financial agency ** are similar to those held sufficient to 
make the Federal Land Banks and Joint Stock Land Banks government 
instrumentalities.** That assessments for a deposit guaranty fund are 
consistent with due process was held by the Court in cases involving 
state guaranty funds.*® It indicated at the time that exclusion of those 
banks which cannot meet the solvency requirements would not invalidate 
the legislation.*° 

Economic justification of deposit insurance is more difficult.*t The 
proponents of the state plans envisaged restoration of public confidence 
and its continuance in the face of future panics.*® They also looked for 
security of deposits ** and for distribution of the losses during a de- 
pression over a longer period of time.** Agitation for an adoption of 
guaranty laws has usually followed an epidemic of bank failures *° and 


36 See pp. 333-34, infra. 

37 See § 8(b) (1). 

38 Smith v. Kansas City Title Co., 255 U. S. 180 (1921). 

39 Noble State Bank v. Haskell, 219 U. S. 104 (1911); Shallenberger v. First 
State Bank, 219 U. S. 114 (1911); Assaria State Bank v. Dolley, 219 U. S. 121 
(1911); see Note (1910) 10 Cor. L. Rev. 55; (1911) 11 id. 284. See also In re 
Opinion of the Justices, 278 Mass. 607, 613, 181 N. E. 833, 836 (1932); Note 
(1933) 42 YALE L. J. 130. But if a deposit guaranty scheme subsequently becomes 
arbitrary or confiscatory in operation, its validity can be challenged. See Abie 
State Bank v. Bryan, 282 U. S. 765, 776 (1931). 

40 See Assaria State Bank v. Dolley, 219 U. S. 121, 127 (1911); In re Opinion 
of the Justices, 278 Mass. 607, 610, 181 N. E. 833, 835 (1932); Note (1933) 42 
YALE L. J. 130, 133, n.24. 

41 Much has been written on the subject of deposit guaranty. Most useful 
are: Ross, THE GUARANTY oF BANK Deposits (1921) ; Cooke, Insurance of Bank 
Deposits in the West (1909) 24 Q. J. Econ. 85-108, 327-91; Four Years More of 
Deposit Guaranty (1913) 28 id. 69-114; Bank Deposit Guaranty in Oklahoma 
(1923) 38 id. 108; Butts, State Regulation of Banking by Guaranty of Deposits 
(1929) 2 Miss. L. J. 208; Guaranty of Bank Deposits in Eight States (1931) 3 id. 
186. State guaranty laws are summarized in (1925) 11 Fep. Res. BULL. 636-40. 

42 See Ross, op. cit. supra note 41, at 180 et seg.; Sen. Rep. No. 77, 73d Cong. 
1st Sess., at 12. Elimination of hoarding was also expected. See Cooke, supra 
note 41, 24 Q. J. Econ. at 389; Ross, op. cit. supra note 41, at 199. 

43 See Sen. Rep. No. 77, 73d Cong. 1st Sess., at 12; 77 Cong. Rec., June 13, 
1933, at 5995. 

44 See Ross, op. cit. supra note 41, at 178. 

45 The earliest attempt at the guaranty of deposits seems to have been in New 
York around 1840. See (1925) 11 Fep. Res. Butt. 626. After the panic of 1893, 
it was part of the Populist platform. Again, after the panic of 1907, the agitation 
was widespread and deposit insurance was written into the 1908 Democratic plat- 
form. In 1907 Oklahoma adopted a guaranty statute. Kansas, Nebraska, Texas, 
and South Dakota followed in 1909. Other states later did likewise: Mississippi 
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in the ensuing period of recovery apparent success has been enjoyed.*® 
But failure to require a proper ratio of unimpaired capital to deposits ** 
and negligent or illegal banking practices ** have combined to weaken 
the banks so that collapse of an insufficiently diversified local economic 
structure has precipitated a heavy concentration of failures in a short 
period.*® Mounting deficits and finally repeal of the guaranty statutes 
have followed, only depositors in the weakest banks, which failed first, 
being repaid.®° National scope may protect the federal scheme against 
danger from local crop failures, though not against a country-wide de- 
pression. None of the other more serious flaws seems to be touched 
upon by the present plan — more severe capital requirements and vastly 
improved supervision ** will be necessary if it is to work. 

This history of deposit guaranty indicates, however, that it will con- 
tribute in some measure to unification. Where it was adopted the state 
banks profited temporarily in increased deposits and an influx of mem- 
bers, although subsequent weakness of the fund caused a sharp reversal 
of the trend.5? Economic pressure due to the existence of insurance may 


(1914), Washington (1914), and North Dakota (1917). See Robb, Guaranty of 
Bank Deposits in 2 ENCYCLOPAEDIA OF THE SOCIAL: SCIENCES (1930) 417. After the 
epidemic of bank failures in the early 1920’s and despite the unfavorable experiences 
in other states, bank deposit guaranty plans received serious consideration in at 
least four states, Arizona, Minnesota, Montana, and North Carolina. See (1925) 
11 Fep. Res. BuLL. 627. 

46 See Robb, supra note 45, at 418. 

47 See Butts, supra note 41, 2 Miss. L. J. at 225; Robs, op. cit. supra note 41, at 
40-42. The ratio is not a cure-all, for Kansas and Texas seem to have been ex- 
ceptions. Jd. at 112, 151.. The present Act provides, in § 8(b)(e), that the assets 
of an applying bank must be “ adequate to enable it to meet all of its liabilities to 
depositors and other creditors”. This would have meant the refusal of many ap- 
plications, so banks are being bolstered by allowing them to sell preferred stock or 
capital notes to the Reconstruction Finance Corporation. See N. Y. Times, Oct. 22, 
1933, Pt. II, at 7; id., Nov. 10, 1933, at 31. 

48 See Cooke, supra note 41, 38 Q. J. Econ. at 134. The suggestion that this 
will be avoided by the conservative bankers watching the reckless is not carried 
out in practice. See Ross, op. cit. supra note 41, at 185-87. That the system en- 
courages unsafe banking practices is one of the chief objections urged by its op- 
ponents. See REFERENDUM No. 63, op. cit. supra note 2, Pt. I, at 24. 

49 See Robb, supra note 45, at 418. Failure to build up the fund sufficiently 
in advance probably aggravated the effect. See Cooke, supra note 41, 28 Q. J. 
Econ. at 110, 113. 

50 Provision for eventual payment in full of outstanding warrants seems to 
have been made only in Mississippi and Nebraska. See Butts, supra note 41, 3 
Miss. L. J. at 198, 202. 

51 Federal officials contend more rigorous supervision will be possible when 
unification of the banking system is achieved and federal laws can be strengthened. 
See Hearings before the Committee on Banking and Currency on H. Res. 141, 
71st Cong. 2d Sess., at 25; Hearings before Sub-Committee on Sen. Res. 71, supra 
note 2, at 4 et seq., 33 et seq. But it has been suggested that deposit insurance 
might result in the breakdown of federal supervision as a result of reliance on the 
ne as protection for depositors. See Cooke, supra note 41, 38 Q. J. Econ. 
at 138. 

52 See (1925) 1r Fep. Res. Buti. 635. The Attorney General had ruled that 
national banks had no authority to enter the deposit guaranty schemes. See 
National Banks in Oklahoma — State Guaranty Fund (1908) 27 Op. Att’y GEN. 
37; National Banks — Kansas State Bank Guaranty Law (1909) id. at 272. But 
a national bank was authorized to take out asset insurance or insurance of deposits 
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similarly, at least at first, drive many state banks into the federal sys- 
tem.®* Some bankers, however, have expressed their intention of stay- 
ing ‘out, if economically possible.** Even granted an immediate influx, 
collapse of the federal fund would result in a rush back to state banking. 
Nevertheless, by constantly insisting on rigorous supervision and by 
forcing additional capital into member banks, the Federal Government 
may enable the Insurance Corporation to weather future crises. 
Although branch banking as now grudgingly permitted has little, if 
any, unifying tendency, its effect would be greatly increased by author- 
izing statewide branch banking for national banks regardless of state 
laws, as Senator Glass originally proposed,®* or by permitting national 
banks to open branches throughout local trade areas or the entire 
nation.°° That such additional grants of power probably would be sus- 
tained was pointed out in a previous issue of this REvrew.*” Economi- 
cally, branch banking has been attacked on various grounds.** Rather 
than increasing the concentration of financial power, as has been pre- 
dicted,®° it is more likely to create several great regional banking centers, 
and thus diminish the preponderant position of New York. Inelastic- 
ity in meeting the needs of local borrowers ** may be largely offset by 


with private companies. See Imsurance of Assets of National Banks, id. at 324; 

National Bank — Guaranty of Deposits (1915) 30 id. at 341. 
53 Until November 2, 1933, 21,725 state banks had applied. See Cummings, 

Federal Deposit Insurance, National Recovery Survey, Nov. 15, 1933, at 26. 

54 See Opinions on the New Banking Act, Sept. 1933, J. AM. BANKERS’ Ass’N 
22. For similar bankers’ reactions, see: Sisson, Hasty and Resentful Legislation 
(1933) 50 BANKERS MontHLy 517; Bankers and Federal Officials Discuss New 
Laws, id. at 519. But hostility to many provisions includes non-bankers. See 
A. A. Berle, N. Y. Times, Oct. 18, 1933, at 31; id., Oct. 21, 1933, at 14. Opposition 
by savings banks to their inclusion is very strong. See Wall Street J., Oct. 18, 
1933, at 1; Am. Banker, Oct. 17, 1933, at 1, 2; id., Oct. 18, 1933, at 1. 
bee See S. 4412, 72d Cong. 1st Sess., §19; Sen. Rep. No. 584, 72d Cong. 1st 

at 16. 

56 The chief sponsor of “ trade area” branch banking has been former Comp- 
troller Pole. See Report of COMPTROLLER OF CURRENCY (1929) 5; id. (1930) 
1-10; id. (1931) 1-10; Hearings before the Committee on Banking and Currency 
on H. Res. 141, 71st Cong. 2d Sess., at 23-25, 105-09 

57 Legis. (1932) 46 Harv. L. Rev. 145. See Awalt, The Constitutional Power 
of Congress to Authorize Establishment of Branches by National Banks Irrespective 
of State Laws, Hearings before Committee on Banking and Currency on H. Res. 
141, supra note 56, at 263-68. The Attorney General had ruled that national 
banks might open “ tellers” windows but not general branches. See (1911) 29 OP. 
Atr’y GEN. 81; (1923) 34 id. 1. First Nat. Bank v. Missouri, 263 U. S. 640 
(1924), held that national banks had no authority to open branches. See Note 
(1924) 33 Yate L. J. 781. But the court adhered to the principle that national 
banks are not subject to state laws where inconsistent with federal, so the case 
would not stand in the way of upholding the proposed legislation. See 263 U.S. at 
656. Breckenridge, Constitutionality of Federal Branch Bank Legislation (1925) 19 
L. Rev. 629. 

58 For exhaustive arguments for and against branch banking, see Hearings 
before Committee on Banking and Currency on H. Res. 141, supra note 56. 

59 See REPORT OF COMPTROLLER OF CURRENCY (1923) 9, I0. 

60 See Hearings before Committee on Banking and Currency on H. Res. 141, 
supra note 2, at 24. 

( 61 vas Willis, Branch Banking in 2 ENCYCLOPAEDIA OF THE SocIAL SCIENCES 
1930) 680. 
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the interest of the central houses in the good will of enterprise in each 
locality. An obvious objection is that failure of a bank with many 
branches is felt over a wider region than submergence of a single unit 
bank; ° however, it is equally apparent that branch banking will allow 
operation over an area of more diversified crop and trade interests and 
thus foster immunity to localized collapses.®* 

Aside from its indirect accomplishment through branch banking, 
deposit guaranty, and favors to national bank stockholders, direct uni- 
fication may be attained by limitation of commercial banking to na- 
tional banks, either by excluding other banks from commercial bank- 
ing,°* or by levying a prohibitory excise on checks drawn on them. To 
the analysis of the excise method in an earlier REvIEw,*° it may be added 
that Heiner v. Donnan © indicates that only by extending the decision 
in Veazie Bank v. Fenno “ to deposit currency can a prohibitory check 
tax be sustained. ; 

Direct prohibition of the receipt of deposits subject to check by other 
than national banks has several constitutional bases.** -No specific 
clause authorizes Congress to provide for the “ fiscal operations of the 
government ”’, but the Supreme Court has used this language in sustain- 
ing the creation of banks and the grant of powers to them.®® Uniformly 
it has declared that Congress is the sole judge of the propriety of instru- 
ments chosen to carry out these fiscal operations and that they would 
be held invalid only on finding no connection whatever between instru- 
mentality and power.”° Furthermore, the Court from the earliest period 
has approved measures designed to establish and preserve a national 
banking system.” On its previous decisions, a legislative statement 


62 See Anderson, Proposed Banking Legislation (1932) 12 CuasEe Ec. BULL. 15. 

63 See Sprague, supra note 2, 2 ENCYCLOPAEDIA OF THE SocIAL SCIENCES at 
422-23, 444. 

64 See Wyatt, Constitutionality of Legislation Providing a Unified Commercial 
Banking System for the United States (1933) 19 Fep. Res. BuLL. 166, 179, 186; 
Collins, The Constitutional Power of Congress to Enforce a Single System of 
Commercial Banking, Hearings before Sub-Committee on S. Res. 71, supra note 2, 
at 654-55. 

65 See Legis. (1932) 46 Harv. L. Rev. 145. 

66 285 U.S. 312 (1932). 

67 § Wall. 533 (U. S. 1869) (upholding federal taxation of state bank notes.) 

68 See Wyatt, supra note 64, at 166. 

69 See M’Culloch v. Maryland, 4 Wheat. 316, 422 (U. S. 1819) ; Osborn v. Bank, 
9 Wheat. 738, 861 (U.S. 1824). 

70 M’Culloch v. Maryland, 4 Wheat. 316 (U. S. 1819); Osborn v. Bank, 9 
Wheat. 738 (U.S. 1824); Veazie Bank v. Fenno, 8 Wall. 533 (U.S. 1869); Legal 
Tender Cases, 12 Wall. 457 (U. S. 1872); First Nat. Bank of Bay City v. Fellows, 
244 U. S. 416 (1917); Smith v. Kansas City Title Co., 255 U. S. 180 (1921); see 
Easton v. Iowa, 188 U.S. 220, 238 (1903). 

71 That Congress could incorporate a bank with power to establish branches 
was held in M’Culloch v. Maryland, 4 Wheat. 316 (U. S. 1819), and Osborn v. 
Bank, 9 Wheat. 738 (U. S. 1824). In Farmers’ Nat. Bank v. Dearing, 91 U. S. 29, 
33 (1875), the same reasoning was used to justify a national banking system, whose 
members were later conceded all powers necessary to pursue the banking business 
successfully. Cf. National Bank v. Case, 99 U. S. 628 (1878) (power to loan on 
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that state banks under independent regulation undermine the national 
system and decrease its ability to assist government financing should 
prove persuasive. However, restriction of the prohibition to others 
than Federal Reserve members would meet less political opposition, and 
this more modest proposal would be even more likely to survive con- 
stitutional attack. 

The so-called currency power has been included among those which 
together justify Congress in setting up instrumentalities to carry on the 
fiscal operations of the government, but it is doubtful whether by itself it 
provides any additional basis for sustaining legislation. The suggestion 
that the check is the currency of today, and that the principle of the 
Veazie Bank case is applicable,”* loses sight of the fact that checks are 
not accepted as payment but subject to collection; and that collection 
depends upon the state of the drawer’s account, as well as upon the sol- 
vency of the bank. 

As a last resort, prohibition of independent state banking systems 
may find shelter under the power to regulate commerce.”* Justification 
need not be attempted on the ground that the banks are themselves en- 
gaged in interstate commerce, since the power of Congress to remove 
whatever obstructs it lends somewhat more adequate support.’* The 
Court has previously recognized *® a relation between banking and 
commerce.”® 

Under whatever congressional power legislation unifying the nation’s 
banking is presented, the Supreme Court can be expected to recognize 
the necessity of such a law. It seems uncontrovertible that only by 
imposing some measure of a trustee’s responsibility on bankers and con- 
fining them to straight commercial banking — assured of a reasonable 
opportunity for profit— can permanent stability be reached. And it 
is only slightly less self-evident that effectiveness of such measures 
wholly depends upon luring or forcing every bank into a single system, 
centrally controlled. The political obstacles to such a course would 
seem more serious than any legal ones. 


bank stock collateral) ; Auten v. United States Bank, 174 U.S. 125 (1899) (power 
to borrow). Congressional permission to act as fiduciaries wherever state banks 
and trust companies might do so was sustained in First Nat. Bank of Bay City v. 
Fellows, 244 U. S. 416 (1917), (1917) 31 Harv. L. Rev. 308; Burnes Nat. Bank v. 
Duncan, 265 U. S. 17 (1924). The legality of the Federal Reserve system has 
similar bases. 

72 See Wyatt, supra note 64, at 177-78. 

73 Id. at 180-86; Collins, supra note 64, at 647-52; Morawetz, The Power of 
Congress to Enact Corporation Laws and to Regulate Corporations (1913) 26 
Harv. L. REv. 667, 669. 

74 See Wyatt, supra note 64, at 182. 

75 See Noble State Bank v. Haskell, 219 U. S. 104, 111 (1911). 

76 “Tn modern times a sound banking system and adequate banking facilities 
are as essential to interstate and international commerce as are railways and steam- 
ship lines.” Morawetz, supra note 73, at 669. 
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DISCLOSURE OF CORPORATE AFFAIRS. — The rough hand of the pres- 
ent depression has suddenly awakened in “‘ New Deal ” America a reali- 
zation of the need for accurate industrial information, and a feeling that 
corporate doings are everybody’s business. The investor, deluded in 
his race for profits, seeks reliable information as a guide to safe invest- 
ment. Plans for industrial regulation and increased governmental 
supervision call for a greatly enlarged flow of accurate data concerning 
the nation’s commerce.” It becomes important, therefore, to examine 
existent methods for obtaining knowledge of corporate affairs. 

Of recent years many corporations have voluntarily given out con- 
siderable information, chiefly in their reports to shareholders,’ or in 
response to questionnaires sent out by statistical organizations.* The 
importance of corporate realization of an informative duty to share- 
holder and public should not be minimized; * yet a system of purely 
voluntary disclosure lends itself to abuse. Deliberate falsification, or 
inadequacy gross enough to be actually misleading, and a lack of uni- 
form standards have, on the whole, made such statements a poor guide 
to investment judgment, and have denied the shareholder much needed 
information.® Moreover, the common law has done little to better this 
situation. Deliberate falsehood is not tolerated, but difficulties of proof 
attending the action for deceit,’ and the narrow scope of the right of 


1 “What men want today, above everything else, in the economic sphere at 
least, is not a fair chance in a great gamble for colossal stakes. What they want, 
and what they are more and more insistently demanding, is security.” Watkins, 
An Appraisal of the Work of the Federal Trade Commission (1932) 32 Cov. L. Rev. 
272, 282. Cf. DonHAM, Business Looks AT THE UNFORESEEN (1932) 69-70; Dodd, 
For Whom Are Corporate Managers Trustees? (1932) 45 Harv. L. Rev. 1145, 
1151-52. 

2 See, e.g., the Swope plan, the Beard “ Five Year Plan”, and the proposals 
of the United States Chamber of Commerce. They are collected in BEARD, AMERICA 
Faces THE Future (1932) 117-410. See the revised Swope plan, summarized in 
Barron’s, Nov. 6, 1933, at 4. These plans propose a central codrdinating agency 
which would depend for its proper functioning on accurate and inclusive data. 
See Brandeis, J., dissenting, in New State Ice Co. v. Liebmann, 285 U. S. 262, 310 
(1932); DonHaM, op. cit. supra note 1, at 60-61, 165-83; JAvITs, BUSINESS AND 
THE Pusiic INTEREST (1932) 65-66. Compare the provisions of the Securities Act 
of 1933 and the National Industrial Recovery Act discussed at p. 340-43, infra. 

3 The United States Steel and General Motors Corporations have been out- 
standing in this respect. See Szars, Toe New PLACE OF THE STOCKHOLDER (1929) 
147. 

4 Walker, The Government’s Function in Collecting Business Information (1926) 
11 Acap. oF Por. Scr. Proc. 57, 62-63, classifies such organizations as: (a) general 
organizations of business men, such as boards of trade; (b) trade associations; (c) 
concerns publishing investment manuals, or disseminating statistics to build up a 
pete Cf. BERLE AND MEANS, THE MopDERN CORPORATION AND PRIVATE PROPERTY 

1932) 317. 

_ © See Sears, op. cit. supra note 3, at 141, who believes that a proper system of 
disclosure can arise only from the recognition of such a duty. Cf. Donnam, Bust- 
ye apenas (1931) 154-55; Dodd, loc. cit. supra note 1; Watkins, supra note 1, 
at 286. 

® See Stoan, CorporaTION ProFits (1929) 334-36; Watkins, supra note 1, at 
281; Means, Protecting the Buyers of Securities: A New Approach, N. Y. Times, 
April 9, 1933, Part VIII, at 3; Note (1932) a5 Harv. L. Rev. 1078, 1082. 

7 In many states, and in England, proof of reliance on a consciously false state- 
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rescission ® make these remedies unsatisfactory. And even the few 
jurisdictions professing to regard the director as a fiduciary for share- 
holders and thus bound to make reasonable disclosure of all facts known 
to him regarding the condition of the corporation ® so far have applied 
the rule only to cases where he has dealt directly with a stockholder for 
his shares.*° 

A more salutary influence has been exerted by the stock exchanges. 
The New York Exchange, the leader in this field,’* conditions listing on 
the filing of an extensive preliminary statement of corporate condi- 
tions }* and requires an agreement to furnish prescribed annual reports.’* 


ment of material fact is required. See SpELLMAN, CorPorATE DrREcTORS (1931) 
§ 246; Bohlen, Misrepresentation as Deceit, Negligence or Warranty (1929) 42 
Harv. L. Rev. 733, 734-35. In some states, courts have allowed recovery without 
proof of scienter, either on the ground that the statement was negligently made or 
that the defendant “ warranted ” the fact stated to exist. Negligence: Mulroy v. 
Wright, 185 Minn. 84, 240 N. W. 116 (1931) ; Weston v. Brown, 82 N. H. 157, 131 
Atl. 141 (1925); International Products Co. v. Erie Ry., 244 N. Y. 331, 155 N. E. 
662 (1927), cert. denied, 275 U. S. 527 (1927), (1927) 41 Harv. L. Rev. 105; see 
Bohlen, supra, at 735-37; Note (1933) 81 U. or Pa. L. REv. 435 passim. But cf. 
Ultramares Corp. v. Touché, 255 N. Y. 170, 174 N. E. 441 (1931). Warranty: 
Hanley Co. v. Whitney, 279 Mass. 546, 182 N. E. 104 (1932) (sale of stock). 
Recovery for false impressions created by omissions of material fact has been 
largely restricted to cases where it was proved that the information was represented 
to be complete, or that the statement was intended to create a false impression. 
See Note (1932) 45 Harv. L. Rev. 1078, 1080, the writer finding Rex. v. Kylsant, 
[1932] 1 K. B. 442, an indication that courts will be more ready in the future to 
allow recovery for literally true but incomplete statements. See id. at 1081-83. 

8 Generally, it may be exercised only against the party from whom the plain- 
tiff purchased and only when that party made the misstatement. See BERLE AND 
MEAns, op. cit. supra note 4, at 308. Some courts have allowed stock subscriptions 
induced by fraud of corporate agents to be rescinded against both the corporation 
and the agents. Loud v. Clifford, 254 N. Y. 216, 172 N. E. 475 (1930); Cox v. 
National Coal & Oil Inv. Co., 61 W. Va. 291, 56 S. E. 494 (1907); see (1925) 3 
Nes. L. Buty. 436, 437; cf. Pearlman v. Krasner, 103 N. J. Eq. 37, 142 Atl. 180 
(subscription induced by fraud of majority stockholders). Contra: Huffman v. 
Bankers Automobile Ins. Co., 112 Neb. 277, 199 N. W. 716, 200 N. W. 994 (1924). 
In Wolfram v. Shifflet, Cumber & Co., 244 Mich. 518, 221 N. W. 621 (1928), the 
court refused to allow rescission against the agent alone. 

® Cf. Oliver v. Oliver, 118 Ga. 362, 45 S. E. 232 (1903); Hotchkiss v. Fischer, 
136 Kan. 530, 16 Pac.(2d) 531 (1932); Backus v. Kirsch, 249 N. W. 872 (Mich. 
1933) ; see (1933) 46 Harv. L. Rev. 847. Some courts will find a fiduciary relation- 
ship where “ special circumstances” exist. See Berle, Publicity of Accounts and 
Directors’ Purchases of Stock (1927) 25 Micu. L. Rev. 827, 833-34. The tendency 
is apparently to adopt the fiduciary standard. See id. at 831; Developments in the 
Law — Corporations — 1931 (1932) 45 Harv. L. Rev. 1374, 1389-91. 

10 Professor Berle, a strong advocate of the fiduciary rule, believes that these 
decisions are merely specific applications of a much broader relationship. See Berle, 
supra note 9, at 831; BERLE, STUDIES IN THE LAW OF CORPORATION FINANCE (1928) 
176-88. But see Walker, The Duty of Disclosure by a Director Purchasing Stock 
from His Stockholders (1923) 32 YALE L. J. 637. 

11 See Rrprey, MAIN STREET AND WALL STREET (1927) 210. 

12 Among other material, the applicant must state: its capital stock set up; 
purpose of the issue; character and application of the proceeds; a detailed list of 
subsidiary and controlled companies; indebtedness; property owned; output for 
preceding five years; dividends paid or declared; balance sheets, income, and 
surplus accounts of prescribed form and content. Different data are required for 
listing of bonds and of voting or stock trust certificates. See CCH, Business 
Laws oF THE Wortp, Untrep States Unit, vol. VII, 8238-47. 

18 The lister promises to furnish periodic statements of earnings; to publish at 
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Although, on the whole, comprehensive disclosure has resulted, as an 
agency for obtaining information sufficient for investors’ needs the Ex- 
change has certain disabilities. Chief among these are competition from 
other exchanges with less rigid requirements, and lack of power to check 
thoroughly the accuracy of reports.‘* The threat of common-law lia- 
bility for misstatement and of loss of the listing privilege has not always 
proved sufficient to induce strict adherence to the truth.*® 

State legislation utilizes a number of methods to attain one object of 
disclosure — protection of investors. ‘“ Blue Sky” laws are of two 
main types: fraud acts and regulatory acts.‘* The former do not 
emphasize disclosure,‘* but many of the latter require registration of 
new securities and filing of statements of corporate situation as a con- 
dition of the right to sell new securities within the state.** In addition, 
some states require periodic statements to be filed so long as the issuer 
continues to offer the registered security..° These regulatory statutes 
have emphasized the control of securities by commission selection 
rather than by publicity. As legislation, these provisions have been 
weak, due to wide exemptions and the possibility of circumvention by 
selling from without the state. And, on the administrative side, they 
have suffered from lax enforcement and lack of adequate facilities for 
investigating the accuracy of information given.”° 

Less important than the Blue Sky laws are miscellaneous enactments 
requiring the filing of periodic reports with the secretary of state,?* com- 
pelling the directors to lay annual balance sheets before the stock- 


least once a year and submit to stockholders a balance sheet, income statement, 
and surplus account; to make no substantial changes from the situation as shown 
by the listing application without notifying the Exchange; and to make prompt 
disclosure to shareholders of any action regarding dividends or “rights”. See id. 
at 8248-50. 

14 See RIPLEY, op. cit. supra note 11, at 213-14; SLOAN, op. cit. supra note 6, 
at 111. 

15 Kreuger and Insull furnish examples. See Steig, Control of Securities Selling. 
What Can the Regulatory Act Accomplish? (1933) 31 Micu. L. Rev. 768, 780. 

16 See Hearings before the Committee on Banking and Currency on S. 875, 730 
Cong. 1st Sess., at 319, 322; PRENTICE-HALL, FEDERAL SECURITIES REGULATION 
SERVICE, vol. I, at 2510; Ashby, The Influence of Securities Regulation upon Stand- 
ards of Corporation Financing (1928) 26 Micu. L. REv. 880. 

17 They usually provide for investigation only on a showing that fraud has 
been or is about to be committed in the sale of securities. See Asopy, THE Economic 
Errect oF BLue Sxy Laws (1926) 8-9. 

18 The statutes are collected in CCH, op. cit. supra note 12, at 1001-1112. See 
Legis. (1924) 24 Cor. L. REv. 79, 80. 

; 19 See, e.g., ALA. CopE (Michie, 1928) § 9890; Micu. Comp. Laws (1929) c. 188, 
9796. 

20 See Hearings before the Committee on Banking and Currency on S. 875, 
73d Cong. 1st Sess., at 323; Prentice-HALtt, op. cit. supra note 16, at 2512; Steig, 
supra note 15, at 779-84; Meeker, Preventive v. Punitive Security ‘Laws (1926) 26 
Cox. L. REv. 318, 322-28. Cf. Legis. (1933) 33 Cor. L. Rev. 1253. 

21 Some of the statutes require the filing of comprehensive statements. See, 
e.g., KAN. Rev. Stat. ANN. (1923) c. 17-701, 702; Mass. ANN. Stat. (1932) c. 156, 
$47; Mica. Comp. Laws (1929) § 10127. Others may be satisfied by reporting 
names and addresses of directors and officers and amount of capital stock authorized, 
issued, and outstanding. See, e.g., Conn. Gen. Stat. (1930) § 3388; Me. REv. Star. 
(1930) c. 56, § 38; Ore. Cope ANN. (1930) § 25-237. 
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holders,”* and reénforcing the shareholder’s common-law right to inspect 
the books of his corporation.** Defects similar to those attending en- 
forcement of Blue Sky laws, coupled with indifference of stockholders, 
render ineffective such informative devices.?* 

In the case of public utilities the statutes are more thorough. Most 
public service commissions have power to supervise capitalization, 
issuance of securities, and-accounting of domestic utilities.2° In addi- 
tion, annual reports are usually required, and are published by the com- 
mission.2* But, as in the case of Blue Sky tribunals, many state 
commissions have not been adequately equipped; and the further pos- 
sibility of evasion through holding companies weakens the effectiveness 
of the laws.?? What little additional publicity is intermittently achieved 
by special investigations of state legislatures or commissions seems too 
haphazard and too narrow in scope to be of substantial value.”* 

Federal ventures in the field of compelling corporate disclosure had 
their inception in Congressional investigations, which at times have 
proved an effective means of discovering corporate practices and con- 
ditions.*® Of recent years, Congress has endowed a steadily increasing 


22 In some states the statutory mandate is absolute. See, e.g., Car. Civ. Cope 
(Deering, 1931) $358; Onto Gen. Cope (Page, 1932) § 8623-64; W. Va. Cope 
(Michie, 1932) § 3086. In others it is conditional upon demand by a stockholder 
or a certain percentage of stockholders. See, e.g., Kan. Rev. Stat. ANN. (1923) 
§ 17-608 (on demand of one-third) ; S. C. Cope (Michie, 1932) § 7723 (any stock- 
holder) ; Wis. Stat. (1931) § 182.03 (kept on file in corporation office). 

23 See 5 FLETCHER, CYCLOPEDIA OF CORPORATIONS (1931) §§ 2214, 2215; BALLAN- 
TINE, CORPORATIONS (1927) §164. Analogous to this common-law right of 
stockholders is a privilege recently granted to minority bondholders of disclosure 
of bondholders’ names in reorganization proceedings. Bergelt v. Roberts, 144 
Misc. 832, 258 N. Y. Supp. 905 (1932), aff'd, 236 App. Div. 777 (1932), (1933) 
46 Harv. L. Rev. 713. Cf. People v. S. W. Straus & Co. (N. Y. Sup. Ct. 1933), 
N. Y. L. J., Oct. 27, 1933, at 1481. Frank, Some Realistic Reflections on Some 
Aspects of Corporate Reorganization (1933) 19 VA. L. REv. 541, 714, recommends 
federal legislation compelling filing of lists of bondholders in reorganization pro- 
ceedings. Lowenthal, The Railroad Reorganization Act (1933) 47 Harv. L. REv. 
18, 46-48, finds the new statutory provisions governing railroad reorganizations 
inadequate in this respect. : 

24 See SLOAN, op. cit. supra note 6, at 138; Frey, Enforced Publicity of Cor- 
porate Accounts (1931) 7 Pa. B. A. Q. 16, 20; Ripley, Stop, Look, Listen! The 
Shareholder’s Right to Adequate Information, Atlantic Monthly, Sept. 1926, at 
380, 397-98. 

25 See Bonsricut, Utmitry RecuLaTion CuHart (rev. 1930), where the statutes 
are summarized. See MosHER AND CRAWFORD, Pustic Utmity REGULATION (1933) 
27-40, 129-48. Rosenbaum and Lilienthal, Issuance of Securities by Public Service 
Corporations (1928) 37 YALE L. J. 716, make an exhaustive analysis of the work of 
the New York Commission. 

26 See Bonsricut, RecuLaTION CHarT (rev. 1930). 

27 See MosHer, Erectric Urmitres (1929) 28-34; GRUENING, THE PuBLIC 
Pays (1931) 248-49. 

28 See Fairlee, Legislative Committees and Commissions in the United States 
(1932) 31 Micn. L. Rev. 25, 31-34, 39. On the constitutionality and extent of state 
commission power to compel testimony, see Herwitz and Mulligan, The Legislative 
Investigating Committee: A Survey and Critique (1933) 33 Cov. L. REv. 1. 

29 See Galloway, The Investigative Function of Congress (1927) 21 AM. Pot. 
Scr. Rev. 47; Fairlee, Congress and the National Administration (1928) 26 Micu. 
L. Rev. 237, 248-55; Fairlee, supra note 28, at 26-31. 
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number of government departments and commissions with powers to 
require reports, compel testimony, examine records and, with some ex- 
ceptions, to publish the data collected.*® Their work is intended to 
bring to Congress and the public needed information regarding indus- 
trial conditions,*! and they have been reasonably effective in accom- 
plishing this result. The possibilities in this direction, however, have 
been considerably restricted by the attitude of the Supreme Court. The 
Federal Trade Commission has been held to have no statutory authority 
to compel testimony or reports solely for informative, as distinguished 
from regulatory, purposes,*? and the Court has intimated that Congress 
could not constitutionally confer power to compel the production of 
material except for the latter purpose.** 

Regulation by the Federal Government of the issuance of new securi- 
ties has been advocated for some time as a remedy for the defects inher- 
ent in state supervision.** The initial step was made by giving the 
Interstate Commerce Commission surveillance over security issues of in- 
dustries subject to its jurisdiction. No “stock or . . . bond or other 
evidence of interest . . . or indebtedness ” may be issued by such utili- 
ties unless the Commission, after an investigation, finds that the issue is 
“compatible with the public interest .. . [and] necessary or appro- 
priate for . . . proper performance by the carrier of service to the 
public. . . .” 85 The provisions are enforceable by civil and criminal 
liability.*° The emphasis of the section is on informing the Commission 
rather than the public, since it in effect provides an agency to make pre- 
liminary selection of securities for the investor. Nevertheless, adequate 
publicity facilities are provided by section 19a, which requires the Com- 


30 Handler, The Constitutionality of Investigations by the Federal Trade Com- 
mission (1928) 28 Cor. L. REv. 708, 925-28, lists such departments and committees. 

31 See Handler, supra note 30, at 713, 934-35; Walker, supra note 4, at 57-60; 
Fairlee, supra note 29, at 253. The numerous government publications by which 
the information gathered reaches the public are analyzed in SCHMECKEBIER, THE 
STATISTICAL WORK OF THE NATIONAL GOVERNMENT (1925). 

82 Federal Trade Comm. v. American Tobacco Co., 264 U. S. 298 (1924); see 
Stradley, Constitutionality of Compulsory Statistical Reports of the Federal Trade 
Commission (1927) 76 U. oF Pa. L. REv. 19, 21-22; Lilienthal, The Power of Gov- 
ernmental Agencies to Compel Testimony (1926) 39 Harv. L. Rev. 694, 718. But 
cf. Smith v. Interstate Commerce Comm., 245 U. S. 33, 43 (1917). 

38 See Federal Trade Comm. v. American Tobacco Co., 264 U. S. 298, 305-06 
(1924) ; cf. Harriman v. Interstate Commerce Comm., 211 U. S. 407, 417-18 (1908). 
See Lilienthal, supra note 32, at 720. This attitude has evoked considerable criticism. 
See id. at 721; Handler, supra note 30, at 933-37; Watkins, supra note 1, at 279. 

34 Between the years 1918-1921 three bills advocating such control were in- 
troduced. The Taylor bill, most inclusive, proposed a system similar to that fol- 
lowed by the Securities Act of 1933. Many others have since been presented. See 
Hearings before the Committee on Banking and Currency on S. 875, 73d Cong. 1st 
Sess., at 325-38; Prentice-HALL, op. cit. supra note 16, at 2515-18. 

35 41 Stat. 494, 495 (1920), 49 U. S. C. § 20a, (2) (1926). See Jacobs, The 
Interstate Commerce Commission and Interstate Railroad Reorganizations (1932) 
45 Harv. L. Rev. 855-66; 1 SHARFMAN, THE INTERSTATE COMMERCE COMMISSION 
(1931) 189-95. 

86 41 Strat. 496 (1920), 49 U.S. C. § 20a,(11) (1926). 
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mission to make an exhaustive study of the history, organization, finan- 
cial structure, and value of every carrier. The findings are reported to 
‘Congress and the public is allowed to inspect them.*’ 

The Federal Securities Act has followed a different method. The 
emphasis here is on providing the investor with adequate and truthful 
statements about every issuer of new securities; ** no agency to make 
preliminary selection is established.*® Briefly, every corporation sub- 
ject to the terms of the Act *° which desires to offer new * securities in 
interstate commerce is required ** to file with the Federal Trade Com- 
mission a comprehensive statement of its general condition and of 
particulars regarding the issue to be sold.** The information thus 
provided is available to the public.** In addition, every prospectus 
must contain most of the material required in the registration state- 
ment,** the Commission having considerable latitude in prescribing the 


87 3% StaT. 7o1 (1913), 41 STAT. 493 (1920), 42 STAT. 624 (1922), 49 U.S.C. 
§ 19a (1926), as amended by 48 Srar. 221 (1933). The Federal Water Power Com- 
mission has considerable power of investigation into the water-power industry, and 
may make public its findings. It has authority over its licensees similar to that of 
the Interstate Commerce Commission. 41 Stat. 1065-68 (1920), 16 U. S. C. §§ 791- 
803 (1926). See MosHER AND CRAWFORD, Op. cit. supra note 25, at 417-33. Lowen- 
thal, supra note 23, at 35-36, 42-43, 46-48, discusses the need for greater disclosure 
in reorganization proceedings, as remedied in the case of railroads by § 77 of the 
Bankruptcy Act. 

88 See Sen. Rep. No. 47, 73d Cong. 1st Sess., at 1; H. R. Rep. No. 85, 73d 
Cong. 1st Sess., at 3. 

39 See Sen. Rep. No. 47, 73d Cong. rst Sess., at 2; H. R. Rep. No. 85, 73d Cong. 
1st Sess., at 4; PRENTICE-HALL, op. cit. supra note 16, at 3551; Legis. (1933) 33 
Cor. L. Rev. 1220, 1223-24. By §§8(d), (e) the Commission may refuse or re- 
voke registration, but only on the basis of inaccuracy of statements. 

‘ 40 See §§ 3 and 4, granting certain minor exemptions from the provisions of the 
ct. 

41 _ § 3(a), (1), which exempts securities already issued. 

42 § 


43 See § 7. Schedule A enumerates the necessary contents of the registration 
statement. In the main these are: (a) names and addresses of directors, officers, 
underwriters, promoters, and stockholders owning over 10% of any class of stock, 
with holdings; (b) facts regarding applicant’s business including capitalization, in- 
debtedness, remuneration paid in last year and estimated for ensuing year of direc- 
tors, officers, and others; extent of interest of directors, officers, and stockholders 
owning over 10% of any class of stock of issuer in any property acquired not in 
the ordinary course of business within two years; copies of, parties to, and general 
effect of all material contracts made not in the ordinary course of business within 
two years; (c) particulars regarding issue in question such as purpose, amount to 
be issued, estimated net proceeds and expenses, price to public with any variance, 
commissions to underwriters; (d) similar facts regarding issues of preceding two 
years; (e) financial condition of issuer, to be shown by a balance sheet as of not 
more than ninety days previous, and profit and loss statement showing income and 
expenses for preceding two years and practice as to depreciation and surplus for 
preceding three years, all in such detail and form as the Commission shall prescribe 
and to be certified by an independent public accountant. The statements required 
for registration of security issues of foreign governments or their political sub- 
divisions are less inclusive. See § 7, Schedule B. 

44 See §6(d). Copies will be furnished on payment of a charge and the 
statements are open to public inspection at the Commission office in Washington. 
See Trape Comm. Rutes, Arts. 9, 10; THorPE AND THe FEDERAL 
Securities Act MANnvAL (1933) $§ 160, 161. 

#5 See § 10. “The term ‘ prospectus’ means any prospectus, notice, circular, 
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form and detail of both of these documents.*® Accuracy is assured by 
provisions for civil liability in case of misstatements or omissions of 
material facts.47 Moreover, the Commission is authorized to compel 
such testimony and reports as may be necessary to proper enforcement 
of the Act.** 

Unquestionably, the Act requires the setting forth of large quantities 
of accurate information, but it is quite another matter to make such 
data useful to the investor. Writers have urged that the data required 
in registration statement and prospectus are too complicated for the 
average investor’s comprehension and too voluminous for his time,*® 
and that fear of liability will prevent summarization by men trained to 
analyze such statements.®® Moreover, the expense of printing the re- 
quired information in full may curtail advertising,** and thus block a 
main channel of dissemination.®? If these prophecies prove true, the 
Act is not well calculated to carry out its ostensible purpose of informing 
the investor. Of course, its draftsmen may have had other objectives 
in mind; ** however, discussion of the advisability of the Act as a whole 
lies beyond the scope of this note. 

Although prohibition on use of the mails or the instrumentalities of 
interstate commerce to defraud ** or to make a false or misleading state- 
ment in selling securities °° applies to both old and new issues, so long as 
it is not necessary for a corporation to bring out new offerings,®* it may 
escape most of the publicity features. Moreover, although the issuer 
must give a detailed résumé of its history and present standing, there is 


advertisement, letter, or communication, written or by radio, which offers any 
security for sale.” See § 2(10). 

46 See § 19(a). See also § 7, Schedule A, and § 10(b). The power thus given to 
establish uniform accounting should prove especially beneficial. See Hearings before 
the Committee on Interstate and Foreign Commerce on H. R. 4314, 73d Cong. 1st 
Sess., at 228-33; Ripley, supra note 24, at 382-94. 

47 Sections 11, 12. The civil liability features of the Act are discussed in Legis. 
(1933) 33 Cox. L. REv. 1220, 1228-38. 

48 Section 19(b). Activities under this section would seem to be purely regu- 
latory and hence not open to the constitutional objections mentioned at page 339, 
supra. See Legis. (1933) 33 Cov. L. Rev. 1220, 1245. 

49 See Dean, The Federal Securities Act, Fortune, Aug. 1933, at 50, 99; Letter 
by R. W. Babson (1933) 137 Comm. & Fin. Coron. 2389-90; Edwards, Control.of 
the Security-Investment System (1933) 12 Harv. Bus. Rev. 1, 8; Legis. (1933) 33 
Cox. L. Rev. 1220, 1235-36; cf. Note (1932) 45 Harv. L. Rev. 1078, 1082. 

50 See Dean, loc. cit. supra note 49. , 

51 The Federal Trade Commission has to a certain extent overcome this diffi- 
culty by allowing some condensation in newspaper and periodical advertisements. 
See F. T. C. Official Release No. 54, Oct. 13, 1933; PRENTICE-HALL, op. cit. supra 
note 16, at 7001-05. 

52 See Dean, supra note 49, at 106. 

53 See Brownell, How Can Securities Act Be Made Workable? Barron’s, Nov. 6, 
1933, at 3. 

54 See § 17(a), (1), (3). 

55 See § 12; § 17(a), (2). 

56 There has apparently been a diminution of new security issuance since the 
Act went into effect. See Brownell, supra note 53, at 3. But cf. Legis. (1933) 33 
Cor. L. Rev. 1220, 1247, n.199. 
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no requirement of continued reports thereafter.*’ In this respect the 
Act remains incomplete.** Adoption of the principle of the British 
Companies Act, which demands comprehensive annual reports from 
every corporation *® and supplies a system of independent audit for all 
corporate records,® may be the next step. 

Still another chapter in federal measures increasing investigation of 
corporate affairs is being written by the National Industrial Recovery 
Act and the codes. Here disclosure is sought as a means of aiding in- 
dustrial self-regulation and government control.** By the Act, the 
President is authorized to establish an Industrial Research Board and to 
prescribe its powers,®* and to call on the Federal Trade and Tariff Com- 
missions for the use of their investigatory authority.°* The codes 
themselves usually require periodic reports to the Code Authority re- 
garding employment, production, sales, and inventory.®° For many 
industries the making of such reports is no novelty, since trade associa- 
tions have for some time been requiring similar statements,®* and the 
value of association compilations of the facts so gathered has obtained 
general recognition.** But the voluntary associations lacked the 
compulsion features, present in the codes, to make the information 
received complete.** Hence, these code provisions, if found consti- 


57 Except that a prospectus, used more than thirteen months after registration, 
must contain data as of not more than twelve months before. See § 10(b), (1). 

58 The Securities Act does not displace state Blue Sky laws. See §18. Dalton, 
The Development and Future Trends in State Security Regulation (1933) 12 Harv. 
Bus. REv. 23, 33-34, forecasts future operation of such laws under the Act. 

59 19 & 20 GEO. V, c. 23, §§ 123-31 (1929) ; see CHARLESWORTH, PRINCIPLES OF 
Company Law (1932) 167-70; Disclosure in Balance Sheets (1931) 172 L. T. 161. 

60 19 & 20 Geo. V, c. 23, §§ 132-34 (1929). These sections require every com- 
pany to appoint an auditor at each annual meeting. In event of failure to do this, 
the Board of Trade may make the appointment. Directors or officers of the com- 
pany are disqualified to act as auditors. The auditor, having access at all times 
to books and records, is to report annually to stockholders: 1. whether he has ob- 
tained all the information he has required; 2. whether in his opinion the balance 
sheet adequately displays the company’s condition. Section 135 authorizes inde- 
pendent investigation, by the Board of Trade, of any company, upon application of 
a percentage of shareholders. See CHARLESWORTH, Op. cit. supra note 59, at 171-76. 

61 Cf. Frankfurter, The Federal Securities Act, Fortune, Aug. 1933, at 53, 109, 
111; Means, loc. cit. supra note 6; Berle, New Protection for Buyers of Securities, 
N. Y. Times, June 4, 1933, pt. VIII, at 1; Legis. (1933) 33 Cox. L. Rev. 1220, 1248. 

62 See Some Legal Aspects of the National Industrial Recovery Act (1933) 
47 Harv. L. Rev. 85, 96. 

63 Title 1, § 2(b). 

64 Title 1, § 6(c), $ 3(e). 

65 See, e.g., Code for the Cotton Textile Industry, Art. V; Code for the Iron 
and Steel Industry, Art. IX; Code for the Men’s Clothing Industry, Art. VIII. See 
Some Legal Aspects of the National Industrial Recovery Act (1933) 47 Harv. L. 
Rev. 85, 97. 

66 See Trape AssociaTIOoNs, THEIR ECONOMIC SIGNIFICANCE AND LEGAL STATUS 
(Nat. Ind. Conf. Bd. 1925) 114-126d; Kirsu, Trape Associations, THE LEGAL 
AsPECTS ¢1928) 44-70. 

87 See Maple Flooring Manufacturers’ Ass’n v. United States, 268 U. S. 563; 
582 (1925); Kursu, op. cit. supra note 66, at 45-47. 

68 See Walker, supra note 4, at 64-65; KirsH, Toe Nationa InpustrRiAt RE- 
covery Act (1933) 91-92. Their operations were also restricted by the Federal 
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tutional,®® should provide a substantial catalogue of corporate infor- 
mation.”° 

The increased activity in compelling corporate disclosure thus appears 
to be proceeding toward two distinct goals. One is availability of ade- 
quate statements of financial condition to aid in directing investments 
into proper channels; the other, promotion of the new concept of 
codperation in industry by providing means for a continued flow of 
reliable mass statistics regarding the functioning of business. Both 
phases unite in seeking to prevent the overexpansion of which the last 
decade was guilty, and in attempting to create a greater responsibility in 
industry."* The general movement is unmistakable. Too many in- 
vestors and creditors have been entrapped by falsehood or by lack of 
information, and too many abuses have gone on behind the shield of 
the corporate right of privacy. So, like cther once absolute dogmas, it 
is being limited and questioned.** Legislation in the field is frankly 
experimental; constitutional and practical difficulties will doubtless 
dictate changes in the methods to be followed. But, at least, an era of 
greater corporate disclosure is at hand. 


RECENT CASES 


AGENCY — AGENT’s LIABILITY TO PRINCIPAL — RIGHT TO DisPuTE PRIN- 


cIPAL’s TITLE.— The defendant took out in his own name a fire insurance 
policy on the plaintiff’s house at the request and for the benefit of the plain- 
tiff. After the house had been destroyed by fire, the insurance company paid 
defendant the amount of the loss. The plaintiff brought this action to recover 
the proceeds. From a judgment for the plaintiff the defendant appealed. 
Held, that since the defendant had no insurable interest, the policy was void, 
and he could not be compelled to account to the plaintiff. Appeal allowed. 
Rhinelander v. Mont, [1933] 2 D. L. R. 508. 

The present holding seems to be out of line with previous decisions in per- 
mitting the agent to set up the jus terti# against his principal without first 
requiring at least proof of a demand by the insurance company. Ordinarily 
an agent is estopped to deny the title of his principal. Witman v. Felton, 
28 Mo. 6o1 (1859); cf. De Laval Separator Co. v. Walworth, 13 B. C. R. 
295 (1908). This is not so, however, where he has accounted to the true 
owner. Moss Mercantile Co. v. First Nat. Bank of Payette, 47 Ore. 361, 
82 Pac. 8 (1905), 2 L. R. A. (N.S.) 657 (1906). Contra: Monongahela 
Nat. Bank v. First Nat. Bank of California, Pa., 226 Pa. 270, 75 Atl. 359 


gp tego Laws. See KirsH, op. cit. supra note 66, at 57-70; Note (1933) 33 Cor. 
EV. 313. 

69 See Some Legal Aspects of the National Industrial Recovery Act (1933) 47 
Harv. L. Rev. 85-95. 

70 Donatp, TRADE ASSOCIATIONS, (1933) 330-402, discusses ways in which con- 
trol of industrial functions can be accomplished by dissemination of statistics ac- 
quired by trade associations and Code Authorities. 

71 Cf. Brandeis, J., dissenting, in New State Ice Co. v. Liebmann, 285 U. S. 262, 
307-09 (1932); DonHam, op. cit. supra note 5, at 105-06, 155; DonHAM, Joc. cit. 
supra note 1; Handler, supra note 30, at 713. 

72 See Dodd, supra note 1, at 1162. 
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(1910), (1910) 23 Harv. L. Rev. 638. When the third person has merely 
asserted his claim against the agent before the principal’s action, the author- 
ities are meager and divided. Some indicate that the paramount title may be 
set up. See Ah Tone v. McGarry, 22 Nev. 310, 313, 39 Pac. 1009 (1895). 
But see Biddle v. Bond, 6 B. & S. 225, 234 (1865). This seems preferable, 
since the agent will be liable to the true owner if he pays the principal after 
the demand. Elliott v. Swartwout, to Pet. 137 (U. S. 1836). And it has re- 
cently been held that even knowledge by the agent in such a situation creates 


liability. Hirning v. Federal Reserve Bank, 52 F.(2d) 382 (C. C. A. 8th, 


1931). Some courts suggest that the agent may demand indemnity before 
payment. See Peyser v. Wilcox, 64 How. Pr. 525, 527 (N. Y. 1882). Inter- 
pleader appears to be a proper solution. Roberts v. United States Trust Co., 
234 Mass. 224, 125 N. E. 185 (1919); Mass. Gen. Laws (1932) c. 231, § 41; 
see Chafee, Modernizing Interpleader (1921) 30 YALE L. J. 814. But this 
has been denied. Marvin v. Ellwood and Titus, 11 Paige 365 (N. Y. 1844). 
The present result would be proper in those jurisdictions holding that the 
rightful owner may recover from the agent even where the latter has had 
but mere knowledge of such claim, and has accounted to his principal. Cf. 
Hirning v. Federal Reserve Bank, supra. But otherwise the ruling appears un- 
sound, for the agent in such case needs no protection, while his principal 
should not be compelled to try the collateral issue. However, the court may 
have been influenced by its knowledge, evidently gained from some source 
outside the record, that the insurance company had reduced its claim to judg- 
ment. Just why the court found no insurable interest is not apparent from 
the opinion. Contra: Franklin Fire Ins. Co. v. Britt, 254 S. W. 215 (Tex. Civ. 
App. 1923); Franklin Fire Ins. Co. v. Shadid, 45 S. W.(2d) 769 (Tex. Civ. 


App. 1931). 


AGENCY — PrINCIPAL’s LIABILITY TO THIRD PERSON IN Tort — LIABILITY 
FoR Tort OF APPARENT AGENT. — A nonprofit-sharing corporation, organized 
in the city of Washington to furnish its members, the individual owners of 
taxicabs, with a corporate name and a telephone service, issued advertise- 
ments of its “ reliable chauffeurs”. Induced by this representation, the plain- 
tiff employed a cab bearing the corporate name and was injured through the 
negligence of the driver. The driver of the cab leased it from its owner, one 
of the defendants. The corporation received no share of the fares and had 
no control over the cab owners, although the cabs were registered upon the 
joint application of both. The plaintiff brought action against the corporation 
and the owner and appealed from a judgment for the defendants upon a 
directed verdict. Held, that both defendants were estopped to deny lia- 
we — reversed. Rhone v. Try Me Cab Co., 65 F.(2d) 834 (App. 

. C. 1933). 

With respect to the corporation, the decision is in accord with analogous 
cases imposing liability on department stores for negligence of occupants of 
part of their premises where the injured party has relied on the store’s repre- 
sentation of ownership and control. Hannon v. Siegel-Cooper Co., 167 N. Y. 
244, 60 N. E. 597 (1901); Fields, Inc. v. Evans, 36 Ohio App. 153, 172 N. E. 
702 (1929); see 2 MecHem, AcENcy (2d ed. 1914) § 1885. Usually, in this 
type of case, the reliance also results in a contractual relationship between the 
plaintiff and the apparent agent, and consequently some courts deem this 
element essential. Friedman’s Shop v. Yeates, 216 Ala. 434, 113 So. 299 
(1927); Hannon v. Siegel-Cooper Co., supra. But reliance on the represen- 
tation of care and skill in the apparent agent should be sufficient to subject 
the principal to liability without any contract. Cf. 1 AGENcy RESTATEMENT 
(1933) § 267. Where the plaintiff has not relied on the representation, actual 
agency is necessary to extend liability beyond the immediate wrongdoer. 
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Shapard v. Hynes, 104 Fed. 449 (C. C. A. 8th, 1900); Jung v. New Orleans 
R. R. & Light Co., 145 La. 727, 82 So. 870 (1919). Distinct from the corpo- 
ration, the owner of the car made no manifestation which was relied upon, 
although it might be argued that he should be held by reason of the corpo- 
ration’s acting as his agent in making the representation. Aside from this, 
the liability imposed upon him seems opposed to the general rule that the 
lessor of an automobile is not responsible for the negligence of his lessee. 
Beville v. Taylor, 202 Ala. 305, 80 So. 370 (1918); Phillips v. Gookin, 231 
Mass. 250, 120 N. E. 691 (1918). But cf. Katz v. Wolff & Reinheimer, Inc., 
129 Misc. 384, 221 N. Y. Supp. 476 (1927). Common carriers with a fran- 
chise from the state and consequent non-delegable public duties are ex- 
ceptions to this rule. Chicago & W.1: R. R. v. Doan, 195 Ill. 168, 62 N. E. 
826 (1902); Logan v. N. C. R. R., 116 N. C. 940, 21 S. E. 959 (1895). But 
cf. Houston, E. & W. Tex. Ry. v. Anderson, 120 Tex. 200, 36 S. W.(2d) 983 
(1931). But it seems difficult to bring the present defendant within this 
exception since the cab’s registration can hardly be considered a particular 
benefit received from the public. Cf. Phelps v. Windsor Steamboat Co., 131 
N. C. 12, 42 S. E. 335 (1902). Although there seems to be no true agency 
between owner and driver, in similar situations involving taxicabs courts have 
been willing to find such relationship to prevent the owner from shifting the 
risk to some irresponsible person. Cf. Lassen v. Stamford Transit Co., 102 
Conn. 76, 128 Atl. 117 (1925); Fitzgerald v. Cardwell, 207 Mo. App. 514, 
226 S. W. 971 (1921); King v. Brenham Auto Co., 145 S. W. 278 (Tex. Civ. 


App. 1912). 


AIRPLANES — LIABILITY OF AVIATOR FOR DAMAGE TO LAND RESULTING FROM 
Forcep LANDING. — The defendant’s airplane developed motor trouble during 
the night at an altitude of approximately 2,000 feet. When he attempted to 
land, the plane crashed into the plaintiff’s electric transmission line tower. The 
plaintiff sued in two counts to recover for the damage, alleging trespass and 
negligence. No evidence of negligence was introduced, and the court dis- 
missed that count. The question of trespass was left to the jury, which 
found no trespass. The plaintiff appealed. Held, that since res ipsa loquitur 
did not apply, the negligence count was properly dismissed, but that the 
damage to the tower was a trespass as a matter of law, for which the defendant 
was absolutely liable. Judgment reversed. Rochester Gas and Elec. Corp. v. 
Dunlop, 148 Misc. 849, 266 N. Y. Supp. 469 (County Court, 1933). 

Despite the growth of air travel, there have been few reported decisions 
dealing with the liability of an aviator for damage caused by crashes or forced 
landings. Over a century ago a balloonist was held liable for all damage to 
property resulting from his descent. Guille v. Swan, 19 Johns. 381 (N. Y. 
1822). But that decision seems of little aid in deciding the present case 
since the balloonist knows when he ascends that he will in all probability come 
down on a stranger’s land. However, one of several theories of tort liability 
might be applied. Although the facts in the instant case are not clear, in 
probably the greater number of airplane accidents the pilot has at least 
enough control over the plane to select the best available landing place. In 
that situation, the aviator’s liability might well be predicated on the exercise 
of an incomplete privilege to enter land to save himself. While’such an entry _ 
is not a trespass, the actor is liable for all damage he causes, regardless of 
fault. Vincent v. Lake Erie Trans. Co., 109 Minn. 456, 124 N. W. 221 
(1910); cf. Ploof v. Putnam, 81 Vt. 471, 71 Atl. 188 (1908); see Bohlen, 
Incomplete Privilege to Inflict Intentional Invasions of Interests in Property 
and Personality (1925) 39 Harv. L. REv. 307, 317. The applicability of the 
incomplete privilege to aviators is somewhat weakened by the fact that the 
aviator ordinarily has a choice only as to which piece of property shall be 
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subjected to the risk of damage, while in all the cases which have dealt with 
the privilege the actor could choose between subjecting another’s property to 
the risk of injury or remaining in the place of danger. But the widest appli- 
cation of the incomplete privilege theory would not cover accidents where the 
pilot had not sufficient control over the plane to choose the landing place. 
In this situation recovery must be predicated either upon negligence or lia- 
bility without fault. The American Law Institute classes aviation among the 
extra-hazardous activities, and suggests absolute liability on the aviator for all 
damage to land. See Torts RESTATEMENT (Tentative Draft, 1931) § 1011. 
This is a phase of the tendency toward absolute liability for activities in- 
volving a high degree of risk. Cf. Green v. General Petroleum Corp., 205 
Cal. 328, 270 Pac. 952 (1928) (drilling for oil); Exner v. Sherman Power 
Const. Co., 54 F.(2d) 510 (C.C. A. 2d, 1931) (blasting). The Uniform Aero- 
nautics Act covers both forced landings and crashes, making the owner or 
lessee of a plane absolutely liable for ail harm it causes. The pilot is made 
liable only for the results of his own negligence. See UNIFORM AERONAUTICS 
Act § 5, reprinted in Davis, AERONAUTICAL Law (1930) 153; Legis. (1931) 
45 Harv. L. Rev. 175. This Act has been adopted by more than a third of 
the states, although a few have omitted the liability clause. See Cooper, 
Aircraft Liability to Persons and Property on Ground (1931) 17 A. B. A. J. 
435. Many European countries, including England, provide for absolute 
liability. See Davis, AERONAUTICAL LAw 308. And the proposed interna- 
tional code suggests absolute liability for the operator of the plane, with an 
outside limit of liability for damage in the absence of fault. See Ambrosini, 
Liability for Damages Caused by Aircraft on the Ground (1932) 3 AIR L. 
Rev. 1. That absolute liability is desirable would seem to follow from the 
helplessness of the landowner to protect himself, combined with the difficulty 
of proving negligence in any particular case. Then, too, it is more practicable 
. for the aviator than for the landowner to insure. There would seem to be 
no reason for any difference in the liability when aircraft injure persons, at 
least those on the ground, rather than realty, but so far such cases have 
been decided on the basis of negligence, without considering the possible 
application of an absolute liability. Platt v. Erie County Agric. Soc., 164 App. 
Div. 99, 149 N. Y. Supp. 520 (1914); Canney v. Rochester Agric. & Mech. 
Ass'n, 76 N. H. 60, 79 Atl. 517 (1911). Even a court which refuses to 
impose absolute liability may still aid the plaintiff in his proof of negligence 
by applying the res ipsa loquitur doctrine. Sollak v. State of New York, 
1929 U.S. Av. Rep. 42 (N. Y. Ct. Cl. 1927) (person on ground); Seaman v. 
Curtiss Flying Service, 231 App. Div. 867, 247 N. Y. Supp. 251 (1930) (pas- 
senger). Contra: Wilson v. Colonial Air Transport, Inc., 278 Mass. 420, 180 
N. E. 212 (1932) (passenger). ? 


ASSIGNMENT FOR CREDITORS— RIGHTS OF ASSIGNEE— VALIDITY AS 
AcaAInsT ASSIGNEB OF IMPROPERLY RECORDED MorTGAGE ON STOCK OF MER- 
CHANDISE. — The plaintiff sold a drug store, part of the purchase price being 
secured by a mortgage on the stock of merchandise. The mortgagors, who 
were to have the power to sell the merchandise, promised to pay $100 a 
month on the debt. Although the mortgage was not to cover any after- 
acquired property, the mortgagors agreed to keep the stock at all times sub- 
stantially as of the date of the sale. The instrument was not acknowledged 
as required by the chattel mortgage recording act. Coto. ANN. Stat. (Mills, 
1924) §622. Subsequently, the mortgagors assigned their property to the 
defendant for distribution among their creditors. When the defendant re- 
fused to recognize the mortgage, the plaintiff sued to recover the full amount 
of the debt. From a judgment for the defendant, the plaintiff appealed. 
Held, that since the mortgage was improperly recorded, and since it was 
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fraudulent, the plaintiff must share pro rata with the other creditors. Judg- 
ment modified to allow the plaintiff pro rata recovery and as modified, af- 
firmed. McMinn v. Harrison, 23 Pac.(2d) 944 (Colo. 1933). 

The status of a common-law assignee for the benefit of creditors is left 
uncertain by this decision. If the assignee merely represents the assignor, 
the mortgagee will be protected even though the mortgage is a fraudulent con- 
veyance or is improperly recorded. Allen v. Goodnow, 71 Me. 420 (1880); 
Seacost Finance Corp. v. Cornell, 104 N. J. L. 24, 138 Atl. 695 (1927); see 
Coto. ANN. Stat. (Mills, 1924) § 623; Note (1931) 73 A. L. R. 236, 256. 
The present decision, in not accepting that solution, is apparently against the 
weight of authority. By the prevailing view, the assignee is not a purchaser 
for value. Ratcliffe v. Sangston, 18 Md. 383 (1862); see 2 WILLISTON, SALES 
(2d ed. 1924) § 620. Contra: Oberdorfer v. Meyer, 88 Va. 384, 13 S. E. 756 
(1891). And most states hold that he is not a representative of the creditors. 
Wilson v. Esten, 14 R. I. 621 (1885); see Francisco v. Aguirre, 94 Cal. 180, 
182, 29 Pac. 495, 496 (1892). Contra: Withrow v. Citizens’ Bank of Kansas 
City, 55 Kan. 378, 40 Pac. 639 (1895). Thus, he is bound by his assignor’s 
fraudulent mortgage. Flower v. Cornish, 25 Minn. 473 (1879); Hawks v. 
Pritzlaf, 51 Wis. 160, 7 N. W. 303 (1880). However, accepting the minority 
view that the assignee represents the general creditors, the instant decision 
may be supported on the ground that the mortgage was fraudulent. A mort- 
gage of goods with power of disposal in the mortgagor is not invalid if he is 
required to apply the proceeds to the mortgage debt. Miller v. Lockwood, 
32 N. Y. 293 (1865); Kleine, Hegger & Co. v. Katzenberger & Co., 20 Ohio 
St. 110 (1870). But many courts have held that such a mortgage is fraudu- 
lent if, as here, the agreement allows the mortgagor to use a part of the pro- 
ceeds for replenishment of the stock, for business or living expenses, or for 
other purposes. Skilton v. Codington, 185 N. Y. 80, 77 N. E. 790 (1906); 
General Highways System v. Thompson, 88 Ind. App. 179, 155 N. E. 262 
(1927). Contra: Etheridge v. Sperry, 139 U. S. 266 (1891); see Note 
(1931) 73 A. L. R. 236, 279. However, the alternative ground for the present 
decision, that the mortgage was improperly recorded, seems to carry the status 
of the assignee even beyond the minority rule, for the Colorado court had 
held previously that its recording act did not protect general creditors. Glass 
& Bryant Mercantile Co. v. Farmers’ State Bank, 83 Colo. 193, 265 Pac. 682 
(1927). The instant holding in effect gives the assignee rights equal to those 
of a lien creditor. A few courts have reached this result as to a trustee in 
bankruptcy. Jn re Ducker, 134 Fed. 43 (C. C. A. 6th, 1905). Contra: In re 
Griffiths, Fed. Cas. No. 3,540 (D. Mass. 1870); In re Burnham, 140 Fed. 926 
(W. D.N. Y. 1905). And the Bankruptcy Act now specifically provides that 
the trustee is equal with a lien creditor. See 36 Stat. 840 (1910), 11 U. S.C. 
§75a(2) (1926). But the present decision is one of very few to give such 
rights to a common-law assignee for the benefit of creditors. Accord: Keyes v. 
Sabin, 101 Wash. 618, 172 Pac. 835 (1918). But see 1 Jones, CHATTEL 
MorTGAGES AND CONDITIONAL SALES (6th ed. 1933) § 244. 


BANKRupPtTcy — Duties oF BANKRUPT — SPECIFIC DESCRIPTION OF PROP- 
ERTY IN TURNOVER ORDER. — The trustee in bankruptcy filed a petition to 
require the respondent, president of the bankrupt corporation, to show cause 
why he should not surrender concealed assets. A part of the goods was 
subsequently recovered. When the respondent failed to account for the re- 
mainder, as shown by the books of the corporation, the referee issued an 
order requiring him to surrender assets described as the “balance of mer- 
chandise in the hands of the said R. F. Dasher at the time of bankruptcy at 
a cost price value of $19,157.66, of a class of merchandise . . . purchased 
on the credit of the bankrupt corporation and delivered to it, and [such] as 
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is usually carried and sold in a retail drug store, but which is not capable of a 
more specific description, such more specific description being known only to 
the respondent.” An affirmance of this order by the district court was reversed 
by the Circuit Court of Appeals for the Fifth Circuit because of the uncer- 
tainty of the description of the goods, and the Supreme Court granted 
certiorari. Held, that the order contained a sufficient description. Reversed 
and remanded. Cooper v. Dasher, 54 Sup. Ct. 6 (1933). 

The decision removes a bar recognized by some lower federal courts to 
the recovery by the trustee in bankruptcy of concealed assets. Thus, an 
order to return goods denoted as merchandise used in the bankrupt’s busi- 
ness and of a definite cost value has been held void for uncertainty. Jn re 
Miller & Harbaugh, 54 F.(2d) 612 (C. C. A. goth, 1931). Contra: Kirsner 
v. Taliaferro, 202 Fed. 51 (C. C. A. 4th, 1912); In re Magen Co., Inc., 10 
F.(2d) 91 (C. C. A. 2d, 1925). But the instant case holds no more than that 
the description is valid ‘where a more specific one cannot be given. And, con- 
ceivably, a description lacking any of the elements here present may be too 
vague. It has been held that where assets are described merely as merchan- 
dise of the estate without reference to the source or the value the order is void. 
In re Kramer, 209 Fed. 627 (E. D. Pa. 1913); cf. In re Jackier, 179 Fed. 720 
(M. D. Pa. 1910). But it is possible that a description of the assets as mer- 
chandise on hand of a certain cost value is sufficient. See Jn re Kalmanowitz, 
211 Fed. 167, 169 (E. D. N. Y. 1914). Where the order is as definite as the 
present one, the desirability of permitting the trustee to recover concealed 
assets seems to outweigh the chances that one who has obeyed may be 
punished for contempt or that less valuable assets may be substituted. Of 
course, an order to surrender a definite sum of money may not be based on a 
finding that other assets are concealed, since the purpose of a turnover order 
is merely to secure portions of the estate and not to create the equivalent of 
a money judgment. Jn re Goldman, 62 F.(2d) 421 (C. C. A. Ist, 1932); 
Samel v. Dodd, 142 Fed. 68 (C. C. A. 5th, 1906). But cf. In re Baum, 169 
Fed. 410 (C. C. A. 8th, 1909). But it is proper to order the return of the 
goods or their proceeds. Jn re Cohan, 41 F.(2d) 632 (C. C. A. 3d, 1930). 
But cf. In re Elias, 240 Fed. 448 (E. D. N. C. 1917). And giving an option 
to return either goods or their value is valid. Jn re Magen Co., Inc., supra; 
Kirsner v. Taliaferro, supra. A second obstacle to recovery was dismissed 
when the Court sanctioned the referee’s inference that, in the absence of 
contrary evidence, goods shown by book accounts to be on hand immediately 
before bankruptcy continued in the possession of the respondent. Although 
most courts had previously approved such an inference, a few had de- 
clared it insufficient to support a turnover order. Jn re Ragowski, 166 Fed. 
165 (N. D. Ga. 1908); see Samel v. Dodd, supra, at 73. Contra: In re Levy 
& Co., 142 Fed. 442 (C. C. A. 2d, 1905); In re Cohan, supra. 
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ConFiict or Laws —JurispicTIon: Domicitt — SEPARATE DoMICcIL OF 
MARRIED WoMAN WHO Is ON AMICABLE TERMS WITH HusBAND. — The plain- 
tiff’s husband, who was domiciled in Virginia, assented at the time of their 
marriage in 1927 to the plaintiff’s retaining her New York domicil. After the 
marriage, she paid taxes, voted, and maintained her residence in New York, 
living there much of the time. The plaintiff was at all times on amicable 
terms with her husband. In 1931, Virginia assessed her for taxation for the 
years since the marriage, on the theory that she was, during that time, domi- 
ciled in that state. The trial court declared the assessments void, and the 
commonwealth brought error. Held, that the plaintiff was domiciled in New 
York despite her husband’s domicil in Virginia. Judgment affirmed. Com- 
monwealth v. Rutherfoord, 169 S. E. 909 (Va. 1933). 

The case constitutes a foreseeable culmination of the liberalism of many 
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American courts in modifying the strict common-law rule preventing the 
acquisition of an independent domicil by a married woman. See GoopricH, 
ConFLict or Laws (1927) §§ 30, 32; ConFLIcT oF Laws RESTATEMENT (Pro- 
posed Final Draft, 1930) § 30. But see Beale, The Domicil of a Married 
Woman (1917) 2 So. L. Q. 93. Heretofore, however, these modifications have 
been generally restricted to cases of marital estrangement and separation 
where the wife was not at fault. Wélliamson v. Osenton, 232 U. S. 619 
(1914); Shute v. Sargent, 67 N. H. 305, 36 Atl. 282 (1893); Matter of 
Crosby’s Estate, 85 Misc. 679, 148 N. Y. Supp. 1045 (1914). But a few 
decisions allow an independent domicil to the wife even where she was at 
fault in causing the separation. Smith v. Smith, 4 Mackey 255 (App. D. C. 
1885); Chapman v. Chapman, 129 Ill. 386, 21 N. E. 806 (1889); see 1 
WuartTon, Conrtict or Laws (3d ed. 1905) § 46a; Note (1929) 38 YALE 
L. J. 381, 383. Contra: Brown v. Brown, 112 N. J. Fq. 600, 165 Atl. 643 
(1933). The domicil thus established by the wife has been recognized for 
other purposes than securing judicial recognition of the separation. Wéilliam- 
son v. Osenton, 232 U.S. 619 (1914) (suit for damages); Shute v. Sargent, 
supra (administration of estate); Buchholz v. Buchholz, 63 Wash. 213, 115 
Pac. 88 (1911) (administration of estate). Contra: Estate of Wickes, 128 
Cal. 270, 60 Pac. 867 (1900); cf. Estate of Mahoney, 85 Cal. App. 675, 259 
Pac. 1014 (1927). But where there is no rift in the marital ties, the wife 
is almost universally denied a separate domicil, irrespective of maintenance 
of her own residence or of consent by the husband. Anderson v. Watt, 138 
U. S. 694 (1891); Barning v. Barning, 46 Pa. Super. Ct. 291 (1911); How- 
land v. Granger, 22 R. I. 1, 45 Atl. 740 (1900). Contra: McCormick v. 
_ United States, 57 Treas. Dec. 117 (1930), (1930) 9 Ore. L. REV. 393, (1930) 
78 U. or Pa. L. REv. 780; see Rinaldi v. Rinaldi, 94 N. J. Eq. 14, 18, 118 Atl. 
685, 686 (1922). The departure by the instant court from the rule of these 
last cases is based upon the apparently sound view that since a married woman 
is now sui juris for practically every other-purpose, she should be so consid- 
ered as to domicil. See McCormick v. United States, supra, at 125; Note 
(1914) 28 Harv. L. REv. 196. But see Matter of Bushbey, 59 Misc. 317, 318, 
112 N. Y. Supp. 262, 263 (1908); Buchholz v. Buchholz, supra, at 215, 115 
Pac. at 89. The policy of the law which seeks to maintain the unity of the 
family is no longer subserved by the requirement of unity of domicil, for the 
wife may with the husband’s acquiescence still have a separate residence in 
fact. See GoopricH, op. cit. supra § 32; Levitt, The Domicile of a Married 
Woman (1920) 91 CENT. L. J. 4, 28. But see Beale, Joc. cit. supra. In strik- 
ing contrast to the liberality of the American decisions, the English courts 
have strictly adhered to the common-law view and nothing less than a 
judicial separation will suffice as a basis for an independent domicil. Lord 
Advocate v. Jaffrey, [1921] 1 A. C. 146, (1921) 34 Harv. L. REv. 786, (1921) 
21 Cor. L. Rev. 488, Note (1921) 20 Micu. L. Rev. 86; Alberta v. Cook; 
[1926] A. C. 444; see Dicey, Conriict or Laws (4th ed. 1927) 123. 


Conriict or LAws— OBLIGATIONS: CONTRACT AND ToRT— POWER OF 
State TO Impose Tort LIABILITY ON ABSENT PARTY FOR INJURY RESULTING 
REMOTELY FROM AcT OUTSIDE THE STATE. —A New York statute provided 
that the owner of a motor vehicle should be liable for “ injuries to person or 
property resulting from negligence in the operation of such motor vehicle . . . 
by any person legally using or operating the same with the permission, express 
or implied, of such owner.” N.Y. Ven. & Tr. LAw (1929) § 59. The de- 
fendant, a resident of New Jersey, lent his automobile to A, who negligently 
injured the plaintiff while driving in New York. The defendant was in New 
Jersey both at the time of the lending and at the time of the accident. There 
was evidence that A took the car to New York with the defendant’s permis- 
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sion. The plaintiff sued in New Jersey under the New York statute. From 
a judgment for the plaintiff, affirmed by the highest court of New Jersey, the 
defendant appealed on the ground that the statute, as applied, violated the 
due process clause of the Fourteenth Amendment by depriving him of 
the immunity from liability to third parties which he had acquired in New 
Jersey by virtue of the contract of bailment. Held, that the contract 
did not confer immunity and that New York had power to subject the 
—- _ to its laws. Judgment affirmed. Young v. Masci, 289 U. S. 
253 (1933). 

The decision is in accord with a previous case in a state court involving 
nearly identical facts. Kernan v. Webb, 50 R. I. 394, 148 Atl. 186 (1929). 
But the contention of the defendant finds some support in a case holding a 
Connecticut owner liable under a similar Connecticut statute for injuries 
caused by the operator’s negligent driving outside the state, on the ground 
that the injured party was the beneficiary of the contract of bailment which 
included the Connecticut statute. Levy v. Daniels’ U-Drive Auto Renting 
Co., 108 Conn. 333, 143 Atl. 163 (1928), (1929) 42 Harv. L. REv. 433. But 
even though a contract of bailment may create liability to third parties, it 
seems clear that it may not confer immunity from such liability. Cf. Thomas 
v. Matthiessen, 232 U.S. 221 (1914). Moreover, the subjection of the absent 
owner to liability under New York laws does not seem to be a deprivation of 
due process. Liability for acts done in one state and causing injury in another 
is usually determined by the law of the latter. Alabama Great Southern R. R. 
v. Carroll, 97 Ala. 126, 11 So. 803 (1892); State v. Piver, 74 Wash. 96, 132 
Pac. 858 (1913). Contra: Beattie v. State, 73 Ark. 428, 84 S. W. 477 (1904); 
see Otey v. Midland Valley R. R., 108 Kan. 755, 759, 197 Pac. 203, 204 (1921). 
It is true that in such cases the injury resulted proximately from the act out- 
side the state, whereas in the instant case the injury was a remote conse- 
quence of the defendant’s act. But the policy of permitting a state to protect 
its citizens from injurious consequences, however indirect, of acts in other 
states seems paramount. This view has been adopted by the American Law 
Institute. Conriict oF LAws RESTATEMENT (Proposed Final Draft No. 3, 
1932) § 418A, illustration 3. Whether the statute could be constitutionally 
applied, however, if the defendant had expressly prohibited the use of the car 
in New York, or even if it were not foreseeable that the car might be taken 
into New York, is more doubtful. Cf. Risdon Iron & Locomotive Works v. 
Furness, [1906] 1 K. B. 49. 


ConF.ict or Laws — Property Richts — WHat LAw GoveErRNs VALIDITY 
or INTER VIvos TRUST OF PERSONALTY. — By the law of Quebec neither hus- 
band nor wife could transfer to the other a substantial part of his or her 
fortune. In ignorance of this restriction, the defendant and her husband 
executed in that province, their domicil, an instrument of transfer wherein 
the defendant renounced her interest in an antenuptial settlement, and agreed 
to accept in lieu thereof the more valuable trust which the instrument pur- 
ported to convey. A New York trust company with whom the settlor already 
had on hand a number of securities consented to act as trustee, signed the in- 
denture, and thereafter accepted delivery from the settlor’s agent of additional 
securities. Subsequently, the settlor brought suit to have the trust set aside 
on the ground that it was void at its inception. The plaintiff appealed from 
a judgment of the Appellate Division reversing the Special Term. Held, that 
the law of the place where the property was situated and where the parties 
intended its administration determined the validity of the inter vivos trust of 
cern 9 Judgment affirmed. Hutchison v. Ross, 262 N. Y. 381, 187 N. E. 
65 (1933). 

The case is in accord with the almost universal tendency to uphold inter 
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vivos trusts and is significant in its absolute rejection: of the domicil of the 
settlor as the controlling factor. This result discards the analogy to testa- 
mentary trusts, but is not without precedent. Bouree v. Trust Frangais des 
Actions de la Franco-W yoming Oil Co., 14 Del. Ch. 332, 127 Atl. 56 (1924); 
Heirs of Hullin v. Fauré, 15 La. Ann, 622 (1860). But see Liberty Nat. Bank 
& Trust Co. v. New England Investors Shares, Inc., 25 F.(2d) 493, 495 (D. 
Mass. 1928); Swetland v. Swetland, 105 N. J. Eq. 608, 614, 149 Atl. 50, 53 
(1930), aff'd, 107 N. J. Eq. 504, 153 Atl. 907 (1931); Maynard v. Farmers’ 
Loan and Trust Co., 208 App. Div. 112, 116, 203 N. Y. Supp. 83, 86 (1924), 
aff'd, 238 N. Y. 592, 144 N. E. 905 (1924). The place of execution, stressed 
by the decisions only where it has coincided with other elements, has been 
expressly rejected. Equitable Trust Co. v. Pratt, 117 Misc. 708, 193 N. Y. 
Supp. 152 (1922), aff'd, 206 App. Div. 689, 199 N. Y. Supp. 921 (1923); 
Van Grutten v. Digby, 31 Beav. 561 (1862). But see Mercer v. Buchanan, 
132 Fed. 501, 503 (C. C. W. D. Pa. 1904); cf. Emery v. Clough, 63 N. H. 
552, 4 Atl. 796 (1886). The place of administration, favored by some au- 
thority, particularly when the settlor’s choice of law can be adduced from it, 
has likewise not prevailed. Fowler’s Appeal, 125 Pa.,388, 17 Atl. 431 (1889); 
Liberty Nat. Bank & Trust Co. v. New England Investors Shares, Inc., supra. 
But cf. Equitable Trust Co. v. Pratt, supra; Robb v. Washington and Jeffer- 
son College, 185 N. Y. 485, 78 N. E. 359 (1906). The law of the place where 
the property is situated at the time the trust is created has received 
’ the most direct recognition. Bouree v. Trust Francais des Actions de la 
Franco-W yoming Oil Co., supra; Heirs of Hullin v. Fauré, supra; see Miller 
v. Douglass, 192 Wis. 486, 506, 213 N. W. 320, 327 (1927); cf. Direction der 
Disconto-Gesellschaft v. United States Steel Corp., 267 U.S. 22 (1925); see 
ConFLict oF Laws RESTATEMENT (Proposed Final Draft, 1930) § 315; 
Beale, Living Trusts of Movables in the Conflict of Laws (1932) 45 Harv. 
L. REv. 969, 970. The instant court seems to rely strongly upon this rule al- 
though it mentioned as a supporting argument the fact that the settlor’s 
intention obviously concurred. But see (1933) 33 Cor. L. Rev. 1251. 
Emphasis upon the intent of the settlor, provided only that the jurisdiction 
designated plays a substantial part in the transaction, has recently received 
approval from divergent sources. See Liberty Nat. Bank & Trust Co. v. 
New England Investors Shares, Inc., supra, at 495; N. Y. Pers. Prop. Law 
(1930) § 12a, as amended by N. Y. Cons. Laws (Supp. 1933) § 12a; Cavers, 
Trusts Inter Vivos and the Conflict of Laws (1930) 44 Harv. L. Rev. 161, 
195. The confusion of authority is apparently due to the evasion of direct 
holdings by emphasizing alternatively all factors present. And the rationale 
of the cases is hardly more satisfactory than the application of that law which 
will the most effectively sustain the trust. Although elasticity is no doubt 
warranted, affording prospective settlors with precise information may be 
desirable. Cf. Cavers, A Critique of the Choice-of-Law Problem (1933) 47 
Harv. L. Rev. 173, 181, n.16. 


ConSTITUTIONAL LAw — DvE Process or Law — ATTACHMENT OF STOCK 
AS Constructive Notice.— The plaintiff attached stock owned by non- 
resident defendants in a domestic corporation by service of a writ on the 
resident agent of the corporation under a statute which required no notice 
to non-residents in actions begun by attachment. Del. Laws 1923, c. 105, 
§§1-2. The statute further permitted judgment in attachment to be 
entered in the second term of the court after the issuance of the writ if the 
defendant did not appear. Del. Laws 1931, c. 266. The defendants peti- 
tioned to vacate a judgment so rendered against them. Held, that the 
statute did not violate the due process clause of the Federal Constitution, 
since the seizure of the shares of stock gave the defendants constructive 
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notice of the proceeding. Petition dismissed. McLaughlin v. Bahre, 166 Atl. 
800 (Del. Super. Ct. 1933). t 
To sustain the judgment the court was forced beyond previous holdings, 


‘for it was necessary to find reasonable notice to the defendants in the con- 


structive seizure of their intangible property. Some authority sustains the 
rather doubtful proposition that mere attachment of the defendant’s property 
will afford him sufficient warning to support a judgment, but the cases are 
confined to tangibles. Ridley v. Ridley, 24 Miss. 648 (1852); Kwilecki v. 
Holman, 258 Mo. 624, 167 S. W. 989 (1914); see Dorr v. Gibboney, Fed. 
Cas. No. 4,006, at 925 (W. D. Va. 1878); Betancourt v. Eberlin, 71 Ala. 461, 
469 (1882); cf. Cooper v. Reynolds, 10 Wall. 308 (U. S. 1870). But see 
Martin v. Central Vt. R. R., 50 Hun 347, 350 (N. Y. 1888); Orange Co. v. 
Jenkins, 200 N. C. 202, 206, 156 S. E. 774, 776 (1931). Seizure of property 
is not enough in actions purely in rem. People v. Gale, 339 Ill. 162, 171 N. E. 
186 (1930); see Windsor v. McVeigh, 93 U. S. 274, 279 (1876); Hassall v. 
Wilcox, 130 U. S. 493, 504 (1889). But cf. The Ann, 8 Fed. 923 (D. Md. 
1881). In the instant case it may be argued that the chances of notice were 
even further removed, since the shares of stock were incapable of actual 
possession by the sheriff, and since the certificates, untouched, remained with 
the defendants as deceptive evidences of their unqualified ownership, and the 
stockholders’ opportunity to resist the suit rested entirely on the accommo- 
dation of the corporation. Cf. Wuchter v. Pizzutti, 276 U. S. 13,57 A. L. R. 
1230 (1928); Pinney v. Providence Loan & Inv. Co., 106 Wis. 396, 82 N. W. 
308, 50 L. R. A. 577 (1900). But, as the court suggests, the situation is not 
unlike garnishment, which is clearly valid without communication to the de- 
fendant. Baltimore & Ohio R. R. v. Hostetter, 240 U. S. 620 (1916). How- 
ever, the garnishee must give notice to the principal debtor and interpose 
defenses of which he is cognizant or lose his own defense of payment. St. 
Louis & S.F.R. R. v. Crews, 51 Okla. 144, 151 Pac. 879 (1915); see Harris v. 
Balk, 198 U. S. 215, 227-28 (1905). The corporation in the present case is 
probably not under a duty to answer. Mann v. Peer, 20 Del. 279, 55 Atl. 
335 (1903); cf. 2 Cook, Corporations (8th ed. 1923) $491. Yet it may 
be that the courts would find in the corporation-stockholder relationship 
sufficient similarity to garnishment and to the elements of estoppel to permit 
the stockholder a recovery against the corporation for his loss from lack 
of notice. Cf. Ewart, Estoppet (2d ed. 1900) 40-41; Bigelow, The Relation 
of Directors of a Corporation to Individual Stockholders (1915) 81 CENT. 
L. J. 256; Henderson & Johnson v. Hooper Sugar Co., 65 Utah 241, 249-50, 
236 Pac. 239, 242 (1925). 


ConTRACTS — REMEDIES — RECOVERY BY EMPLOYER OF EMPLOYEE’S EARN- 
INGS FROM A COMPETITIVE BusINess.— The defendant, an engineer in the 
employ of the plaintiff mining company, was given a raise in salary in return 
for a promise to devote his entire time to the plaintiff’s business. Thereafter, 
the defendant accepted employment as engineer for a competing mining com- 
pany and received a salary for two years. The plaintiff learned of this em- 
ployment and sued for the amount received from the other company. 
Neither harm to the plaintiff nor misuse of working hours was proved. From 
a judgment for the plaintiff the defendant appealed. Held, that the defend- 
ant was liable to account to the plaintiff for the second salary. Judgment 
affirmed. Bennett-Pacaud Co. v. Dunlop, [1933] 2 D. L. R. 237 (Ont.). 

Recovery of an employee’s salary solely on the ground that without the em- 
ployer’s consent he may not accept competitive employment is unusual. Where 
the source is non-competitive the employee is not liable for earnings except by 
special contract. Ogallah Elevator Co. v. Harrison, 97 Kan. 289, 154 Pac. 1016 
(1916) (alternative decision) ; Bailey v. Sibley Quarry Co., 166 Mich. 321, 129 


f 

i 

| 

j 

\ 


1933] RECENT CASES 353 


N. W. 17 (1910). But it is clear that an agent must account if he acts for 
persons whose interests conflict with those of his principal in matters con- 
cerning his agency. Frances Mohawk Mining and Leasing Co. v. McKay, 37 
Nev. 191, 141 Pac. 456 (1914); Morison v. Thompson, L. R. 9 Q. B. 480 
(1874); see 2 AGENcy RESTATEMENT (1933) § 394. And whether or not an 
employee is hired to deal with third persons he is subject to a fiduciary duty 
to his employer and must not enter into relations giving him an interest in- 
consistent with his employment. Essex Trust Co. v. Enwright, 214 Mass. 
507, 102 N. E. 441 (1913); Robb v. Green, [1895] 2 Q. B. 1; see Beatty v. 
Guggenheim Exploration Co., 225 N. Y. 380, 385, 122 N. E. 378, 380 (1919); 
2 WILLIsToN, ConTRACTS (1920) § 1022. The Ontario court has previously 
declared that an employee may not retain profits from his own enterprise in 
competition with his employer. See Sheppard Publishing Co. v. Harkins, 9 
Ont. L. R. 504 (1905) (claim barred by laches or statute of limitations). 
In both cases the court recognized that in the absence of evidence of harm 
damages for breach of contract would be nominal only. Accord: Shaw- 
Walker Co. v. Fitzsimons, 148 Mich. 626, 112 N. W. 501 (1907); VanSchoick 
v. VanSchoick, 76 N. J. L. 242, 69 Atl. 1080 (1908); see 3 WILLISTON, Con- 
TRACTS §§ 1338, 1345; 2 SEDGWIcK, DAmacEs (gth ed. 1912) § 610. That 
the employee agreed to devote his entire time to the work was treated as 
immaterial. Where the outside interest interferes with time that should be 
devoted to the business of the employer, he may recover. Clarke v. Kelsey, 
41 Neb. 766, 60 N. W. 138 (1894); see Rely-A-Bell Burglar & Fire Alarm 
Co. v. Eisler, [1926] Ch. 609, 618, (1927) 3 Cams. L. J. 103. But in the 
absence of such interference recovery is ordinarily denied. Mayberry v. 
Newell, 200 Iowa 458, 204 N. W. 413 (1925); Hillsboro Nat. Bank v. Hyde, 
7 N. D. 400, 75 N. W. 781 (1898); see 5 LaBATT, MASTER AND SERVANT (2d 
ed. 1913) § 2037. Contra: Hughes v. Toledo Scale & Cash Register Co., 112 
Mo. App. 91, 86 S. W. 895 (1905). 


CorPORATIONS — LiABILITY OF DirectorS— Duty To DiscLose INFor- 
MATION WHEN Buyinc SHARES.— The defendants were directors in the 
mining company of which the plaintiff was a stockholder. An exploration of 
the company’s lands revealed no minerals and work was stopped. The 
geologist reported his theory that copper was to be found in the lands of 
the company and those nearby. The defendants had confidence in the theory 
but agreed to keep it secret and permit a second corporation of which they 
were also directors to obtain land options at low prices. They further agreed 
to buy shares in the company, and in so doing acquired, through the Boston 
Stock Exchange, those of the plaintiff. The plaintiff would not have sold had 
he known of the theory. Upon the resumption of mining operations the price 
of the stock increased, but no showing was made that the theory was respon- 
sible for the increase. He sued for an accounting or redelivery of the shares: 
The trial judge, finding no fraud and, under the circumstances, no duty of 
disclosure, dismissed the bill and the plaintiff appealed. Held, that the facts 
were not such as to raise a duty of disclosure. Decree affirmed. Goodwin v. 
Agassiz, 186 N. E. 659 (Mass. 1933). 

On its previous decisions the court could have dismissed the action on the 
ground that no fiduciary relation existed between the directors and the stock- 
holder. Smith v. Hurd, 12 Metc. 371 (Mass. 1847); Blabon v. Hay, 269 
Mass. 401, 169 N. E. 268 (1929). Instead, it adopted the reasoning of cases 
holding that special circumstances may raise a duty of disclosure of the 
director’s information. Strong v. Repide, 213 U.S. 419 (1909); Gammon v. 
Dain, 238 Mich. 30, 212 N. W. 957 (1927); Poole v. Camden, 79 W. Va. 310, 
92 S. E. 454 (1916). But the court declared that such a duty should not be 
imposed where the shares are purchased on a stock exchange, as it would be 
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impractical for the director to communicate with the other party to the 
transaction. See Walker, The Duty of Disclosure by a Director Purchasing 
Stock From His Stockholders (1932) 32 YALE L. J. 637, 640; cf. Saville v. 
Sweet, 234 App. Div. 236, 254 N. Y. Supp. 768 (1932), aff'd, 262 N. Y. 115 
(1933); Developments of the Law, Corporations — 1931 (1932) 45 Harv. 
L. Rev. 1374, 1389. Although an opposite conclusion would limit the direc- 
tor’s power to retain benefits from dealings in the stock, he could protect 
himself by adequate periodic disclosure to all shareholders. See Berle, Pub- 
licity of Accounts and Directors’ Purchases of Stock (1927) 25 Micu. L. 
REv. 827, 835, 836. Another ground for the decision was that the directors’ 
knowledge was too “ nebulous ” to require disclosure. Little authority exists 
regarding the type of information that must be revealed. Some cases have 
declared that facts affecting the financial position of the corporation must be 
made known. See Stewart v. Harris, 69 Kan. 498, 508, 77 Pac. 277, 281 
(1904); Hotchkiss v. Fischer, 136 Kan. 530, 536, 16 Pac.(2d) 531, 534 
(1932); Berle, supra, at 831. Such a criterion might well exempt estimates, 
prospects, and plans as not “ facts”. Jbid. But other courts have said that 
facts affecting the selling price of the stock come within the disclosure duty. 
See Oliver v. Oliver, 118 Ga. 362, 368, 45 S. E. 232, 234 (1903); Buckley v. 
Buckley, 230 Mich. 504, 508, 202 N. W. 955, 956 (1925). This standard 
would seem to include the knowledge withheld in the present case. Admit- 
tedly, however, disclosure should not be forced where it would be injurious 
to the best interests of the company. See SEARS, THE NEW PLACE OF THE 
STOCKHOLDERS (1929) 142; Berle, supra, at 837. Information of the type in 
the instant case may conceivably come within this class. But the field of 
necessary secrecy should hardly afford the director an opportunity for large 
personal profits. See Oliver v. Oliver, supra, at 368, 45 S. E. at 234. Espe- 
cially is this true where, as here, secrecy was beneficial only to a different 
corporation. Cf. (1933) 46 Harv. L. REv. 847. 


CorPoRATIONS — LIABILITY OF STOCKHOLDERS — RIGHT OF BANK STOCK- 
HOLDER OF RECORD TO REIMBURSEMENT FROM TRANSFEREES. — The Bank of 
the United States having become insolvent, the superintendent of banks 
assessed the stockholders of record, under a statute permitting assessment of 
either the holder of record or the owner of the beneficial interest. N. Y. 
BANKING Law (1909) § 120. In the superintendent’s action to collect, cer- 
tain of the stockholders impleaded transferees to whom they had assigned 
the stock. The transferees moved for dismissal on the ground that they had 
sold the stock before the bank closed. In one instance the transferee made 
no defense but impleaded his subtransferee. Held, that the stockholder of 
record was entitled to reimbursement only from the equitable owner at the 
time the bank closed and not from his immediate vendee; and that the sub- 
transferee was not properly before the court because impleaded by the wrong 
party. Claims against the transferees and subtransferee dismissed. Broderick 
v. Adamson, 148 Misc. 353, 265 N. Y. Supp. 804 (1933). 

Although the New York statute specifically made the owner of the bene- 
ficial interest liable to the bank, the same result has been reached in other 
jurisdictions by decision. Ohio Valley Nat. Bank v. Hulitt, 204 U. S. 162 
(1907); Golden v. Cervenka, 278 Ill. 409, 116 N. E. 273 (1917); May v. 
McQuillan, 129 Mich. 392, 89 N. W. 45 (1902); cf. 38 Stat. 273 (1913), 
12 U.S. C. § 64 (1926); Inv. Rev. Stat. (Cahill, 1933) c. 16a, §6; MicH. 
Comp. Laws (1929) § 11945. The statutes are silent as to reimbursement 
between successive holders, but the American cases are uniform in denying 
the record owner recovery against intermediate holders. Lesassier v. Kennedy, 
36 La. Ann. 539 (1884); Brinkley v. Hambleton, 67 Md. 169, 8 Atl. 904 
(1887); Richards v. Robin, 175 App. Div. 296, 162 N. Y. Supp. 12 (1916), 
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af’d, 225 N. Y. 719, 122 N. E. 889 (1919); Rogers v. Toland, 43 Pa. Super. 
Ct. 248 (1910). Such decisions are based upon the theory that since the 
equitable owner is solely entitled to the benefits he alone should bear the 
ultimate burden, and that the first holder should have required his transferee 
to change the record. But the English courts find a contract to indemnify im- 
plied in each sale of the shares. Spencer v. Ashworth Partington & Co., 
[1925] 1 K. B. 589; cf. Kellock v. Enthoven, L. R. 9 Q. B. 241 (1874). 
The reason advanced in support of this view is that the record owner, who 
remains an absolute guarantor, cannot control the subsequent assignments 
by his vendee. Cf. Karraker v. Ernest, 4 F.(2d) 404 (E. D. Ill. 1925). 
Treating the transferee as surety for the subtransferee would give added 
security for the creditors of the bank and would prevent defeating reim- 
bursement of the record owner by an assignment to a financially irresponsible 
person. See Brinkley v. Hambleton, supra, at 178, 8 Atl. at 907; 2 Morse, 
BANKS AND BANKING (sth ed. 1917) § 681; cf. Harper v. Carroll, 66 Minn. 
487, 69 N. W. 610 (1896); Pace v. Shaw, 29 S. W.(2d) 965 (Tex. Comm. 
App. 1930). The court here might well have distinguished prior American 
cases on the ground that no impleader statutes then existed. See Cohen, 
Impleader: Enforcement of Defendants’ Rights Against Third Parties (1933) 
33 Cot. L. REv. 1147, 1178, 1180. 


EMINENT DoMAIN — PROCEEDINGS — LIABILITY TO LANDOWNER FOR COSTS 
AND DamaceEs Upon DismissAL. — In 1910 the defendant railroad instituted 
condemnation proceedings in the state court against the plaintiff’s land. After 
two appeals, in each of which the defendant had been successful, and pend- 
ing a new trial, the defendant in 1926 dismissed its complaint. It had never 
taken possession of the land. The plaintiff sued in the federal court to re- 
cover court costs and attorneys’ fees incurred in the original proceedings, 
and damages suffered because the belief that the land would be taken had 
led him to buy other land for his business. No wrongful conduct by the de- 
fendant was alleged. A demurrer to the complaint was sustained, and the 
plaintiff appealed. Held, that in the absence of a statutory provision, the 
landowner could not recover damages, fees, or costs incidental to the dis- 
missal in good faith of the proceedings by the railroad. Judgment affirmed. 
Howard v. Illinois Cent. R. R., 64 F.(2d) 267 (C. C. A. 7th, 1933). 

The decision represents the almost universal common-law rule which de- 
nies recovery to a landowner, except where the one condemning has been in 
possession, or has been guilty of unreasonable delay or bad faith. See 
2 Lewis, Eminent Domain (3d ed. 1909) §957; Note (1924) 31 
A. L. R. 352. Thus, costs incurred by the owner will not, in the absence 
of statute, be imposed on the condemner as a condition of abandoning 
the proceedings. Winkelman v. Chicago, 213 Ill. 360, 72 N. E. 1066 
(1904). But see Denver & R. G. R. R. v. Mills, 59 Colo. 198, 202, 147 Pac. 
681, 683 (1915). Nor may they be included in the condemnation award 
without statutory authorization. Gifford v. Inhabitants of Dartmouth, 
129 Mass. 135 (1880). Contra: Dolores No. 2 Land & Canal Co. v. Hart- 
man, 17 Colo. 138, 29 Pac. 378 (1891). But their imposition as a condition 
of dismissal has been upheld under statutes giving the courts discretion to 
tax costs in special proceedings. Matter of Waverly Water Works, 85 N. Y. 
478 (1881); cf. Chesapeake & Ohio R. R. v. Bradford, 6 W. Va. 220 (1873). 
And many statutes authorize such a condition expressly in condemnation 
cases; indeed, it seems that this plaintiff might have obtained relief in the 
state court at the time of the dismissal. Cf. /sley v. Attica, 59 Ind. App. 
694, 109 N. E. 918 (1915). But in any case, costs cannot be recovered in a 
subsequent action where, as here, they have not been adjudged in the original 
proceedings. Owensboro R. R. v. Gray, 14 Ky. L. Rep. 79 (1892); cf. Kellogg 
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v. Howes, 93 Cal. 586, 29 Pac. 230 (1892); Perlus v. Silver, 71 Wash. 338, 
128 Pac. 661 (1912). With regard to the landowner’s counsel fees, one 
court, without the aid of a statute, has imposed their payment on the 
condemner as a condition to the discontinuance. Matter of Waverly Water 
Works, supra. But most courts apparently would disagree. Cf. Patter- 
son v. Northern Trust Co., 286 Ill. 564, 122 N. E. 55 (1919); Bergman 
v. St. Paul, S. & T. F. R. R., 21 Minn. 533 (1875); see 1 SEDGWIcK, 
DamacEs (9th ed. 1912) §229. But cf. St. Louis Ry. v. Southern Ry., 
138 Mo. 591, 39 S. W. 471 (1897). A fortiori, recovery of fees in a 
separate suit should be refused. Cf. Van Horne v. Treadwell, 164 Cal. 
620, 130 Pac. 5 (1913). That the remaining elements of loss, such as the 
damages from loss of rent and interference with business, should, upon 
dismissal, fall wholly on the landowner seems unfair and economically 
unsound. But without allegations of wrongful conduct by the condemner, 
there seems no basis for recovery. The Missouri courts have, in effect, 
raised a presumption of wrongful conduct when proceedings brought by a 
“ quasi-public ” corporation have been abandoned after an appreciable de- 
lay. Leisse v. St. Louis & Iron Mt. R. R., 2 Mo. App. 105 (1876); Lohse 
v. Missouri Pac. Ry., 44 Mo. App. 645 (1891); St. Louis Ry. v. Southern 
Ry., supra. Governmental bodies, however, are presumed to have acted 
rightfully. Nauman v. Big Tarkio Drainage Dist., 113 Mo. App. 575, 87 
S. W. 1195 (1905). The present case seems sound in attempting no such 
distinction. Statutory provision for compensation is a better solution of 
the problem than the creation of a fictitious tort. See 2 Lewis, op. cit. 


supra, § 958. 


INFANTS — CONTRACTS — FRAUD EsTOPPING DISAFFIRMANCE OF MARRIAGE 
Contract. — The plaintiff and the defendant, while infants, contracted to 
marry. Relying upon the defendant’s promise, and upon his statement that 
he had $300, the plaintiff allowed him to have intercourse with her. When 
the plaintiff became pregnant, the defendant admitted that he had never 
intended to marry her and had not had the money. In a breach of promise 
action, the defendant pleaded infancy. After a verdict for the plaintiff, the 
defendant obtained a rule to show cause why the verdict should not be set 
aside. Held, that since the defendant’s conduct had been fraudulent, he was 
estopped from pleading his nonage. Rule discharged. Sawicki v. Slahor, 
167 Atl. 691 (Cir. Ct. N. J. 1933). 

At the trial of the present action the court had ruled that the plaintiff could 
not recover on a tort action for seduction; New Jersey has no statute chang- 
ing the common law which refuses relief to a seduced woman. See Coil v. 
Wallace, 24 N. J. L. 291, 293-94 (1854); cf. Conlon v. Cassidy, 17 R. I. 518, 
23 Atl. 100 (1891); Oberlin v. Upson, 84 Ohio St. 111, 95 N. E. 511 (1911). 
On the other hand, the right of an infant to disaffirm his ordinary contract to 
marry has never been questioned and was expressly recognized by the instant 
court. Hunt v. Peake, 5 Cow. 475 (N. Y. 1826); Warwick v. Cooper, 37 
Tenn. 659 (1858); see 1 W1LLIston, ConTRACTS (1920) 446. Yet these two 
remediless transactions were combined in the present case to create a right 
of recovery. What is apparently the only other case directly on the point 
reaches the opposite result. Leichtweiss v. Treskow, 21 Hun 487 (N. Y. 
1880); cf. Hawk v. Harris, 112 Iowa 543, 84 N. W. 664 (1900). The court. 
apparently not fully realizing this anomaly, proceeded to reach its result on 
dubious grounds. Analogy was drawn to cases holding that if an infant, by his 
appearance and false representation of age, induces another to contract with 
him, obtaining and retaining the benefits of the contract, he is estopped by 
such fraudulent conduct from pleading his nonage. Pinnacle Motor Co. v.. 
Daugherty, 231 Ky. 626, 21 S. W.(2d) 1oor (1929); Commander v. Brazil, 
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88 Miss. 668, 41 So. 497 (1906); cf. Myers v. Hurley Motor Co., 273 U. S. 
18 (1927). In actions at law this is the minority rule, but it controls in 
New Jersey. LaRosa v. Nichols, 92 N. J. L. 375, 105 Atl. 201 (1918). 
Contra: Wieland v. Kobick, 110 Ill. 16 (1884); International Textbook Co. 
v. Connelly, 206 N. Y. 188, 99 N. E. 722 (1912); see (1927) 75 U. or Pa. L. 
Rev. 570. The plaintiff proved that the defendant, in order to effect the 
seduction, had misrepresented both his intention to marry her and his finan- 
cial status, but it is difficult to see how cases of the type of LaRosa v. 
Nichols can be authority for holding that fraud as to a matter entirely un- 
related to his age can estop the defendant from asserting his infancy. Fur- 
thermore, the court was apparently influenced by the New Hampshire and 
Minnesota “ provident ” rule, to the effect that an infant who has received and 
cannot restore a beneficial consideration under a contract should pay for it. 
Hall v. Butterfield, 595 N. H. 354 (1879); Berglund v. American Multigraph 
Sales Co., 135 Minn. 67, 160 N. W. 191 (1916); see 1 WILLISTON, CONTRACTS 
462. But that rule seems clearly inapplicable to the facts of the present case. 
The decision is perhaps correct insofar as it allows recovery for seduction, but 
it would seem better to reach it by a direct tort action or by a statute. 


LANDLORD AND TENANT— REPAIR OF PREMISES— RIGHT OF ENTRY TO 
REPAIR AS IMPOSING LIABILITY ON LANDLORD FOR INJURIES TO PASSERS-BY. — 
A lessor, when letting a store building, reserved a right of entry to make 
repairs and alterations, although the lessee covenanted to make all necessary 
repairs. After the lessee had taken possession, a plate-glass window broke. 
The window was not replaced but the lessor affixed a board at its base to 
retain glass which might subsequently fall. A week later the window fell, 
injuring the plaintiff who was passing the store. From a judgment against 
both the landlord and the tenant, the former appealed. Held, that the land- 
owner’s right to enter the premises continued his original duty to persons in 
the pate Judgment affirmed. Appel v. Muller, 262 N. Y. 278, 186 N. E. 
785 (1933). 

Although a demise generally terminates a landowner’s liability to the 
lessee or third persons for injuries resulting from a dangerous condition aris- 
ing subsequent to the demise, this decision carries one step further an excep- 
tion already recognized by many courts that the landowner remains liable 
where he covenants to repair. Barron v. Liedloff, 95 Minn. 474, 104 N. W. 
289 (1905); Flood v. Pabst Brewing Co., 158 Wis. 626, 149 N. W. 489 (1914); 
see Torts RESTATEMENT (Tentative Draft, 1929) §§ 227, 248. Contra: 
Smith v. Hallock, 210 Ala. 529, 98 So. 781 (1924); see (1906) 19 Harv. L. 
Rev. 384. The present court explained this exception on the ground that 
the landlord’s duty is based on the control given by the right to enter implied 
from the covenant, rather than upon the promise to repair. So far as the 
covenant cases reveal, this is the basis of the exception. See Barron v. Lied- 
lof, supra, at 475, 476, 104 N. W. at 290; Flood v. Pabst Brewing Co., supra, 
at 633, 634, 149 N. W. at 491, 492. Frequent dicta have, however, interpreted 
the obligation in terms of an avoidance of circuity of action. See Moore v. 
Steljes, 69 Fed. 518, 519 (C. C. S. D. N. Y. 1895); Boyce v. Tallerman, 183 
Ill. 115, 122, 55 N. E. 703, 706 (1899). But in cases like the present, where 
the issue is squarely raised by the existence of a right to enter without an 
agreement to repair, the distinct weight of authority opposes liability. Boston 
v. Gray, 144 Mass. 53, 10 N. E. 509 (1887); Keegan v. Heileman Brewing 
Co., 129 Minn. 496, 152 N. W. 877 (1915); see (1911) 25 Harv. L. REV. go. 
But cf. Ingwersen v. Rankin, 47 N. J. L. 18 (1885), aff'd, 49 N. J. L. 481, 10 
Atl. 545 (1887). Furthermore, the New York court heretofore had held, in 
cases where the plaintiff was on the property at the time he was injured, that 
neither a covenant to repair nor a right to enter without such a covenant was 
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sufficient to raise a tort obligation because the landowner did not have the 


right to dictate who should enter the premises. Ahern v. Steele, 115 N. Y. 203, 
22 N. E. 193 (1889); Cullings v. Goetz, 256 N. Y. 287, 176 N. E. 397 (1931); 
Lafredo v. Bush Terminal Co., 261 N. Y. 323, 185 N. E. 398 (1933). The 
instant court was vague in explaining why those decisions were not controlling 
here. The only plausible distinction appears to be that the power to govern 
who shall enter the premises is a quantum of control of no value in preventing 
injuries to persons in the highway. If a basis of liability be found, the 
tenant’s covenant to repair should not excuse. Cf. Klein v. Young, 163 La. 
59, 111 So. 495 (1926); Murray v. Nelson, 97 Vt. 101, 122 Atl. 519 (1923). 
But cf. Cerchione v. Hunnewell, 215 Mass. 588, 102 N. E. 908 (1913). On 
the other hand, if the reservation of the right to enter does not impose liability, 
neither should the subsequent installation of the retaining board. A tort 
obligation may arise from negligence in connection with a task gratuitously 
assumed. Broame v. New Jersey Conference, 83 N. J. L. 621, 83 Atl. gor 
(1912); see Torts RESTATEMENT (Tentative Draft, 1929) § 232. But the 
landlord’s act does not seem to indicate that he had thereby either begun 
the work of replacing the window or impliedly promised to do so. Cf. Galvin 
v. Beals, 187 Mass. 250, 72 N. E. 969 (1905). 


MortTGAGES — FoRECLOSURE: RIGHTS OF MORTGAGEE — DECREE AUTHOR- 
IZING PURCHASE BY TRUSTEE. — Default having been made under a deed of 
trust in the nature of a mortgage, proceedings for foreclosure were instituted 
and a sale ordered. No purchasers appeared at the sale. Subsequently the 
trustee filed a motion for authority to bid an amount not exceeding the judg- 
ment and interest. A minority bondholder appealed from an order authoriz- 
ing such a bid. Held, that the trial court had power to authorize the trustee 
to buy in the property. Judgment affirmed. First Nat. Bank in Wichita v. 
Neil, 137 Kan. 436, 20 Pac.(2d) 528 (1933). 

The holding seems to be without square precedent and is directly opposed 
to a recent federal case. Werner, Harris & Buck v. Equitable Trust Co., 35 
F.(2d) 513 (C. C.A. roth, 1929); cf. Detroit Trust Co. v. Stormfeltz-Loveley 
Co., 257 Mich. 655, 665, 242 N. W. 227, 230 (1932). The court relied upon 
a case which appears distinguishable on the ground that, although the bond- 
holders had objected, the complainant in the litigation was the debtor instead 
of a bondholder. Nay Aug Lumber Co. v. Scranton Trust Co., 240 Pa. 500, 
87 Atl. 843 (1913). Holding that the debtor cannot complain of a purchase 
by the trustee is not the same as holding that the trustee may purchase the 
land and pay therefor with the rights evidenced by the complaining party’s 
bonds. A court of equity may have authority to allow the trustee to bid and 
still lack authority to force a bondholder to contribute his share of the debt 
to the purchase. This result was reached in a case in which it was held that 
objecting bondholders could disaffirm the trustee’s purchase and recover from 
the trustee a pro rata share of the bid as though the price had been received 
by him. Beckman v. Machinery & Supply Co., 9 Ohio App. 275 (1918). The 
absence of bidders, stressed by the court, may well bring the case within the 
rule that courts of equity may authorize a trustee to deviate from the terms 
of an express trust where such deviation is necessary to protect the bene- 
ficiaries’ interest. Cf. Suiter v. McWard, 328 Ill. 462, 159 N. E. 799 (1928); 
Vickers v. Vickers, 189 Ky. 323, 225 S. W. 44 (1920); Scott, Deviation from 
the Terms of a Trust (1931) 44 Harv. L. REv. 1025, 1035. And where the 
bondholders do not object, a court of equity may permit the trustee to bid. 
Silver v. Wickfield Farms, Inc., 209 Iowa 856, 227 N. W. 97 (1929); Rogers 
v. Wheeler, 43 N. Y. 598 (1871): 4 Cook, Corporations (7th ed. 1912) 
§ 885. But cf. Powers v. Maytag-Mason Motor Co., 183 Iowa 771, 166 N. W. 
723 (1918). The problem, it would seem, is essentially one of payment and 
not of authority to bid. 
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RECEIVERS — ALLOWANCE AND PAYMENT OF CLAIMS— TorT CLAIMS AS 
OPERATING EXPENSES. — A receiver was appointed for the defendant electric 
railway on the application of one of its creditors. Suit was later started by 
the trustee for the bondholders to foreclose a mortgage on the property and 
income. The claimants filed with the receiver petitions based on alleged 
torts occurring before his appointment. No allowance was made in the lower 
court on the ground that the claims ranked with general unsecured debts. 
An operating reserve account set up by the company to pay such losses was 
continued by the receiver and at the time of his appointment showed a credit 
balance greater than the claims asserted. More than three times this amount 
had been paid to the bondholders during the preceding year. Held, that the 
tort claims were operating expenses and superior to the mortgage lien, al- 
though they arose before the receivership. McCullough v. Union Traction 
Co., 186 N. E. 300 (Ind. 1933). 

The decision appears to be an extension of the doctrine allowing preferences 
to claims for operating expenses in receiverships of public service corporations. 
Reliance was placed upon a case which gave priority to a tort claim that had 
been reduced to judgment. Green v. Coast Line R. R., 97 Ga. 15, 24 S. E. 814 
(1895). But that holding has been restricted to judgments, although the 
present court apparently recognized no distinction. Birmingham Trust & 
Sav. Co. v. Atlanta B. & A. Ry., 287 Fed. 561 (N. D. Ga. 1923). Preference 
is usually denied even where the claims have been liquidated. St. Louis Trust 
Co. v. Riley, 70 Fed. 32 (C. C. A. 8th, 1895); cf. Northwestern Trust Co. v. 
St. Paul Southern Elec. Ry., 177 Minn. 584, 225 N. W. 919 (1929); Crawford 
v. Seattle R. & S. Ry., 97 Wash. 651, 167 Pac. 44 (1917). It is clear that 
priority is granted only for operating expenses and not for capital improve- 
ments. Lackawanna Iron & Coal Co. v. Farmers’ Loan & Trust Co., 176 
U.S. 298 (1900). But cf. Gregg v. Metropolitan Trust Co., 197 U. S. 183, 
187 (1905). The principal reasons for the doctrine lie in the policy for keep- 
ing public service corporations going concerns, and in the assumption of 
benefits conferred on the bondholders by that which is received when the 
debts are incurred. See St. Louis Trust Co. v. Riley, supra, at 36. Neither 
of these reasons seems applicable to tort claimants, who need not be paid in 
order to maintain the credit requisite for securing operating supplies, and who 
can hardly be said to have conferred any benefit on the bondholders. Yet, in 
receivership reorganizations, the bondholders usually consent to immediate 
payment of tort damages. See Fordham, Preferences of Prereceivership 
Claims (1931) 15 Minn. L. REv. 261, 273. And in some states it is provided 
by statute that mortgagees shall have no preference over those holding judg- 
ments for torts. N.C. Cope ANN. (Michie, 1931) § 1140; S. C. Cope (Michie, 
1932) § 8376. Although the court’s theory that the bondholders implicitly 
consented to the payment of such claims is emphasized by the account on 
the corporation’s books, it seems questionable whether that justifies the’ 
preference. See Lackawanna Iron & Coal Co. v. Farmers’ Loan & Trust Co., 
supra, at 316; Farmers’ Loan & Trust Co. v. Northern Pac. R. R., 74 Fed. 
431, 434 (C. C. Ore. 1896); New York Security & Trust Co. v. Louisville E. 
& St. L. R. R., 79 Fed. 386, 388 (C. C. Ind. 1897). 


RECORDING AND Recistry Laws — TENANT’S POSSESSION CONSISTENT WITH 
RECORDED LEASE AS NoTIcE OF UNRECORDED RicHTS. — The defendant leased 
vacant land from the plaintiff’s predecessor in title, who subsequently agreed 
by written memorandum to deduct from the rental each month the expenses 
incurred by the defendant in renting adjacent land. The defendant recorded 
the lease without the memorandum and erected an oil filling station on the 
premises. The plaintiff, having purchased the land without knowledge of 
the memorandum agreement, sued for the rent stipulated in the lease. From 
an adverse judgment, defendant appealed. Held, that the defendant’s pos- 
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session, being consistent with the record title, did not constitute notice of the 
unrecorded agreement. Judgment affirmed by an equally divided court. 
Hull v. Gafill Oil Co., 249 N. W. 24 (Mich. 1933). 

Four justices argued that the landlord-tenant relation should be made an 
exception to the general rule that possession consistent with the record title 
is not notice of unrecorded rights. Cf. Oxford Junction Sav. Bank v. Hall, 
203 Iowa 320, 211 N. W. 389 (1926), (1927) 12 Iowa L. Rev. 311, (1927) 
25 Micu. L. Rev. 812; Plumer v. Robertson, 6 S. & R. 179 (Pa. 1820); 
2 Pomeroy, Equity JURISPRUDENCE (4th ed. 1918) §616. Some cases 
squarely oppose the usual rule, but the specific exception advocated is ap- 
parently without definite precedent. Zurick v. Perlmutter, 94 N. J. L. 328, 
110 Atl. 826 (1920); Collum v. Sanger Bros., 98 Tex. 162, 82 S. W. 459 
(1904). But cf. Dengler v. Fowler, 94 Neb. 621, 143 N. W. 944 (1913). 
That economic conditions have recently caused many landlords to make con- 
cessions to tenants in unrecorded or unrecordable modifications of leases 
lends support to the argument that a purchaser should be required at his peril 
to ascertain the rights of the possessor by direct inquiry. See 2 Tirrany, 
REAL Property (2d ed. 1920) 2229; cf. Collum v. Sanger Bros., supra. This 
requirement would not be unduly onerous, since in the absence of recording 
any purchaser of land not in the possession of his vendor is charged with 
notice of such rights as diligent inquiry of the occupant would have revealed. 
Whittaker v. Farmers’ Nat. Bank, 237 Ky. 596, 36 S. W.(2d) 18 (1931); 
Kalmia Realty & Ins. Co. v. Hardy, 164 Miss. 313, 145 So. 506 (1933). But 
since compliance with the recording acts imposes on tenants a burden no 
greater than this, their frequent failure to protect themselves by registration 
seems an insufficient reason for contravening the recognized policy of the 
recording acts. If in the instant case the improvements made by the tenant 
had been such as to indicate the probable existence of collateral unrecorded 
rights, the plaintiff might have been charged with notice even though the 
bare fact of possession was referable to the record. Dengler v. Fowler, 
supra, semble. But in the absence of such a situation the policy for cer- 
tainty in title examination requires that an inquiry pursued to and reason- 
ably answered by the record should in all cases be considered duly diligent. 
Schumacher v. Truman, 134 Cal. 430, 66 Pac. 591 (1901); Schlegel v. Kinzie, 
158 Okla. 93, 12 Pac.(2d) 223 (1932); see Note (1905) 18 Harv. L. Rev. 
218, 219. 


STATUTES — CONCLUSIVENESS OF LEGISLATIVE DECLARATION OF EMER- 
GENCY. — The constitution of the state of Washington, art. VIII, §§ 1-2, pro- 
vides that the state may not contract debts in excess of $400,000, but that “ in 
addition . . . the state may contract debts to repel invasion, suppress insur- 
rection, or to defend the state in war.” The legislature, reciting that “ discon- 
tent, social unrest, and incipient insurrection exist”, and that “acts of 
insurrection are occurring ”’, authorized a bond issue of $10,000,000 for unem- 
ployment relief. A taxpayer sought to enjoin the state finance committee 
from enforcing the measure. From a judgment of dismissal, he appealed. 
Held, that from the face of the act, and on the basis of judicial knowledge of 
economic depression and widespread privation prevailing in the state, the 
legislative declaration of emergency could not be declared “a palpable at- 
tempt at dissimulation ”’, and hence the act was within the legislature’s consti- 
tutional powers. Judgment affirmed. Three judges dissented. State ex rel. 
Hamilton v. Martin, 23 Pac.(2d) 1 (Wash. 1933). 

Although such an interpretation of the legislature’s borrowing power at 
least approaches the limits of reasonable construction, the decision seems nO 
more extreme than those upholding post-war Bonus Acts under the “ defense” 
clause of similar constitutional provisions. State ex rel. Griffith v. Davis, 
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113 Kan. 4, 213 Pac. 171 (1923); Gustafson v. Rhinow, 144 Minn. 415, 175 
N. W. 903 (1920). But see Hagler v. Small, 307 Ill. 460, 473, 138 N. E. 849, 
854 (1923). And it accords with the current reluctance of courts to hinder 
unemployment relief by rigid insistence on ordinary debt limitations. Cf. 
Commonwealth ex rel. Schnader v. Liveright, 308 Pa. 35, 161 Atl. 697 (1932); 
Notes (1932) 32 Cov. L. Rev. 881, 882; (1933) 42 YALE L. J. 762, 764. 
But cf. Jones v. Williams, 45 S. W.(2d) 130 (Tex. 1931); (1931) 16 Iowa L. 
Rev. 556. On the other hand, the court’s refusal to treat the legislative decla- 
ration of the emergency as decisive is opposed to two California cases holding 
the invocation of similar constitutional powers to be a political question, and 
not reviewable by the courts. Franklin v. State Board of Examiners, 23 Cal. 
173 (1863); People v. Pacheco, 27 Cal: 175 (1865); see Cass Township v. 
Dillon, 16 Ohio St. 38, 41 (1864). These decisions, however, involved war- 
time requirements; and, as in the present instance, courts seem reluctant to 
leave unchecked the exercise of substantial peacetime powers, even when 
express, if the constitution makes the existence of the power dependent upon 
the occurrence of certain facts. Thus, the legislative declaration that there 
is a “ casual deficiency ” such as to authorize borrowing probably would be 
reviewable. Cf. Hovey v. Foster, 118 Ind. 502, 21 N. E. 39 (1888); see 
In re Casual Deficiency, 21 Colo. 403, 414, 42 Pac. 669, 673 (1895). And in 
the majority of courts recitals of emergency intended to except statutes from 
the operation of referendum are held not to be conclusive. Naudzius v. Lahr, 
253 Mich. 216, 234 N. W. 581 (1931); State ex rel. Brislawn v. Meath, 84 
Wash. 302, 147 Pac. 11 (1915); cf. Dodd, Judicially Non-Enforcible Pro- 
visions of Constitutions (1931) 80 U. or Pa. L. REv. 54, 58. Contra: Kad- 
derly v. Portland, 44 Ore. 118, 74 Pac. 710 (1903). But where the emergency 
clause has merely the procedural effect of making the bill immediately effec- 
tive, the declaration is conclusive. Carpenter v. Montgomery, 7 Blackf. 415 
(Ind. 1845). The executive determination of the existence of a state of insur- 
rection has been held final, but only in cases of notorious breakdown of civil 
authority. Jn re Moyer, 35 Colo. 159, 85 Pac. 190 (1905); Jn re Boyle, 
6 Idaho 609, 57 Pac. 706 (1899). Confronted with a plain attempt to cloak 
unwarranted exercise of power under such a declaration, the courts will un- 
doubtedly refuse to be bound thereby. Ex parte Lavinder, 88 W. Va. 713, 
108 S. E. 428 (1921); cf. Sterling v. Constantin, 287 U.S. 378 (1932). How- 
ever, the judiciary may not interfere, if the constitution expressly makes the 
legislature’s finding conclusive. See Culp v. Commissioners of Chestertown, 
154 Md. 620, 623, 141 Atl. 410, 412 (1928); cf. Stern v. Spokane, 60 Wash. 
325, 111 Pac. 231 (1910). But cf. Lyons v. Bayonne, 101 N. J. L. 455, 130 


Atl. 14 (1925). 


TAXATION — EXEMPTION FROM FEDERAL CoRPORATE INCOME TAX OF 
Insurance Company Dorinc OTHER BusinEss. — The petitioner, 4 
fire insurance company organized as a voluntary association without capital 
stock, operated for a number of years as a purely mutual company, covering 
risks of members on whom losses and expenses were annually assessed. 
Later it was authorized to write term insurance at fixed premiums. During 
the years in question, transactions of the latter type constituted ten per cent of 
its business. The defendant tax commissioner assessed upon the petitioner’s 
net income the corporation income tax, although the tax statute exempted, 
among others, any mutual fire insurance company whose income was used 
or held for the purpose of paying losses and expenses. See 45 STAT. 791, 813 
(1928), 26 U. S. C. Supp. VI § 103(11) (1932). The petitioner, claiming the 
exemption, sued to recover back the money collected by the defendant. 
Held, that since ten per cent of the business consisted of term insurance the 
petitioner was not a mutual insurance company within the meaning of the 
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statute. Petition dismissed. Baltimore Equitable Soc. v. United States, 
3 F. Supp. 427 (Ct. Cl. 1933), cert. denied, Oct. 9, 1933. 

A simple justification of the result may be found in the broad rule of con- 
struction that to secure exemption the taxpayer must bring himself within the 
letter of the statute. See Swan & Finch Co. v. United States, 190 U. S. 143, 
146 (1903); Commercial Health & Accident Co. v. Pickering, 281 Fed. 539, 
541 (S. D. Ill. 1922). However, in particular cases comparable to the present 
one, the courts have not applied this rule strictly. Thus, where the tax 
statute excepted personal service corporations, the transaction of eleven 
per cent non-exempt business was held to be incidental and not to deprive the 
corporation of its exemption. Posse-Nissen School of Physical Education, 
Inc. v. United States, 25 F.(2d) 748 (D. Mass. 1928). Likewise, a hay 
dealers’ association was allowed to retain, for tax purposes, its status as a 
business league not organized for profit although it engaged in some profit- 
making business. Crooks v. Kansas City Hay Dealers Ass’n, 37 F.(2d) 83 
(C. C. A. 8th, 1928); cf. Northwestern Jobbers Credit Bureau v. Commis- 
sioner of Int. Rev., 37 F.(2d) 880 (C. C. A. 8th, 1930). And a building and 
loan association did not lose its exemption because it loaned money to non- 
members. United States v. Cambridge Loan and Building Co., 278 U.S. 55 
(1928); Guaranty Building and Loan Co. v. Commissioner of Int. Rev., 27 
B. T. A., Feb. 20, 1933; cf. Employers’ Industrial Loan Ass’n, Inc. v. Com- 
missioner of Int. Rev., 27 B. T. A., March 16, 1933. In these last cases, how- 
ever, the statute required only that the company be “ substantially ” a build- 
ing and loan association. See 45 STAT. 791, 812 (1928), 26 U. S. C. Supp. VI 
§ 103(4) (1932). The result of the instant decision will lead to injustice only 
if the corporation is ultimately taxed on the proceeds from its ninety per cent 
mutual business. Apparently, most of these receipts may escape taxation on 
the ground that, since they are held for the benefit of the members, they are 
not taxable as income. Cf. Insurance Co. of North America v. McCoach, 224 
Fed. 657 (C. C. A. 3d, 1915); New York Life Ins. Co. v. Anderson, 263 Fed. 
527 (C. C. A. 2d, 1920). If the proceeds should be considered income, they 
appear to fall within the clause of the statute allowing deduction of mutual 
insurance premiums retained for the payment of losses and expenses. See 45 
Stat. 791, 846 (1928), 26 U. S. C. Supp. VI § 208(c)(3) (1932); cf. Mutual 
Assur. Soc. of Va. v. Commissioner of Int. Rev., 24 B. T. A. 1102 (1931); 
Sol. Op. 156, III-1 Cum. Bull. 284. 


WorKMEN’s CoMPENSATION ACTS — PUBLIC EMPLOYEES — RECIPIENTS OF 
Pustic Arm As Emp.Loyees. — After receiving aid from the defendant city 
for several months without rendering services in return therefor, the plaintiff 
was put to work in a public park, under a relief plan whereby all persons re- 
ceiving municipal aid were required to work if they were able. Payment was 
made in scrip redeemable at the city store. In the course of his labor, the 
plaintiff was injured. The Department of Labor and Industry awarded com- 
pensation to the plaintiff in a proceeding under the Workmen’s Compensation 
Act and the defendant appealed. Held, that as the plaintiff was not a public 
employee “ under any appointment, or contract of hire, express or implied ”, 
he could not recover under the Act. Award vacated. Three justices dis- 
sented. Vaivida v. Grand Rapids, 249 N. W. 826 (Mich. 1933). 

The case is one of the first adjudications of the question whether one who 
receives public aid and renders services to a governmental unit is an employee 
within the meaning of state compensation acts. Under most of the acts, to 
constitute a private employment there must be “a contract of hire, express 
or implied”. See, e.g., Mass. GEN. Laws (1921) c. 152, §1(4); MICH. 
Comp. Laws (1929) § 8413; see (1927) 13 VA. L. REv. 580. Many courts, 
however, have construed this requirement liberally in holding claimants to 
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be employees. Reid v. Reid, 249 N. W. 387 (lowa 1933) (wife working for 
husband); Slavinsky v. National Bottling Torah Co., 267 Mass. 319, 166 
N. E. 821 (1929) (applicant for employment). But cf. Humphrey’s Case, 
227 Mass. 166, 116 N. E. 412 (1917) (wife working for husband). And a like ' 
attitude has been taken in the case of a private charity, where services were. q 
rendered as a condition to receiving aid. Matter of Hall v. Salvation Army, 
261 N. Y. 110, 184 N. E. 691 (1933); cf. MacGillivray v. Institute for the 
Blind, 48 Scot. L. R. 811, 4 B. W. C. C. 429 (1911). But cf. Blust v. Sisters 
of Mercy, 256 Mich. 1, 239 N. W. 401 (1931). The definition cf public em- 
ployees is even broader, including not only those under “ contract of hire ”, 
but also those “ under any appointment ”. Micu. Comp. Laws (1929) § 8413. 
In these cases also many courts have by liberal interpretation held claimants 
to be public employees. IJndustrial Comm. v. Rogers, 122 Ohio St. 134, 171 
N. E. 35 (1930) (juror required by law to serve); Village of West Salem v. 
Industrial Comm., 162 Wis. 57, 155 N. W. 929 (1916) (bystander required 
by law to join posse). But cf. Board of Trustees v. State Industrial Comm., 4 
149 Okla. 23, 299 Pac. 155 (1931) (statutory road duty). And in Great 
Britain, under facts similar to those of the instant case, workmen have been f 
held to be employees under a contract of hire. Porton v. Central Body for 
London, [1909] 1 K. B. 173, 2 B. W. C. C. 296; Gilroy v. Mackie, 46 Scot. q 
L. R. 325, 2 B. W. C. C. 269 (1909). American courts, in somewhat analo- 
gous situations, have held that workmen were not public employees. Thurs- 
ton County Chap. Amer. Red Cross v. Department L. & I., 166 Wash. 
488, 7 Pac.(2d) 577 (1932); Im re Moore, 187 N. E. 219 (Ind. 1933). 
Where the work is given merely to keep idle hands busy, denying relief | 
seems not undesirable. Cf. Jn re Moore, supra. But where the work has : 
substantial economic value in advancing public improvement, the policy of 
the acts to impose the cost of human wear and tear upon the employer might F 
well be decisive. Cf. Young v. Duncan, 218 Mass. 346, 349, 106 N. E. 1, 3 
(1914); State v. Industrial Comm., 92 Ohio St. 434, 453, 111 N. E. 299, 304 : 
(1915). Sufficient facts do not appear in the present case to permit the 
application of this criterion. 


BOOK REVIEWS 


RESTATEMENT OF THE LAW oF ContRACTs. Two volumes. St. Paul: Ameri- 
can Law Institute Publishers. 1932. Pp. xli, 1-582; xxxi, 583-1206. q 
$12.00. 


A work of this magnitude, being itself only an instalment of a greater 
undertaking, cannot be fully examined in the compass of a review article. 
Moreover, both competence and leisure exceeding the present writer’s would 
be required for adequate criticism. All that is attempted here is to offer 
some remarks on the general aim and method as they appear to an English 
lawyer who has made some acquaintance with digests and codes in other 
jurisdictions. 

Neither the object of a restatement nor the way to effect it is such a simple 
matter as might be thought beforehand, and probably was thought even 
among learned persons. In a land of many independent jurisdictions admin- 
istering their respective judicial versions and statutory variations of an | 
original common stock of juridical principles, it seems obviously desirable to q 
ascertain to what extent there is at this day a common body of doctrine 


i 
q 
7 
a 
i 
if 
q 
a 


364 HARVARD LAW REVIEW [Vol. 47 
actually received in all or most of those jurisdictions, and of rules which, 
if not positively settled, are so far supported by a better opinion that a well- 
informed court of last resort may be expected to affirm them when called 
upon. Failing a well-settled rule admitting of no dispute beyond questions 
of arrangement and style, or a clearly prevailing better opinion, the differ- 
ing opinions should be stated and the draftsman’s own judgment of what 
cught to be the law reserved for a commentary. To satisfy these conditions, 
however, is no such easy matter as to enounce them. And, in particular, the 
temptation to colour the statement of a doubtful point with one’s own view 
may well mislead even the elect. All the more need is there for at least 
one stage of independent external criticism before any draft is accepted. A 
small committee of experts, however learned, framing its conclusions without 
hearing argument and without free criticism, is exposed, I submit, to grave 
danger. Its dialectic, thus turned loose, may lead to statements which less 
learned persons will regard as novel and may even refuse to recognize as 
sound. 

Further, it is very desirable that the reasons for every statement should 
at least be shortly indicated. “ Common learning” would be enough for 
many rules (search for the best form of expressing them is another matter), 
and for many others, reference to the leading and generally accepted authori- 
ties would do. In cases of doubt, the conflicting opinions should be con- 
trasted, with references to the authorities relied on for each: here a little 
explanation might be wanted, but reasoned discussion might be postponed if 
the publication of the text could not wait for it. What has in fact been done 
here is to postpone all discussive commentary, give no references at all, and 
publish the bare text with only very short occasional comments. I cannot 
but think this unfortunate. Persuasion will not always tip even the most 
learned tongue when, on the face of the matter, it speaks only for itself. 

It may be of some interest to compare the method of the Government of 
India in framing codifying statutes, taking the latest example, the Partner- 
ship Act of 1932. The Bill was drafted in the first instance in the Law 
Department. That draft was referred to a special committee appointed by 
the Government of India, which explained and commented on it in an elabo- 
rate report and proposed various amendments. With those amendments, the 
Bill was introduced in the Indian Legislative Assembly and referred to a select 
Committee which, having gone through it independently, reported it with 
some further amendments. As thus amended it was passed, I believe, with- 
out discussion. Thus the Bill, which was not new in substance, but an ex- 
pansion and rearrangement, with the aid of the English Partnership Act, 
of the existing chapter on partnership in the Indian Contract Act, went 
through two distinct stages of independent revision before it passed in its 
final form. The reports of both the Special Committee and the Select Com- 
mittee are published. It may be not irrelevant to remark that of late years 
the Indian Law Department has abandoned the use of authoritative il- 
lustrations. 

So far as I understand the method of the American Law Institute, it pro- 
ceeds in something like a reverse order. There is ample consultation and 
discussion in the earlier stages, but after a chapter is in shape I cannot find 
adequate security for examination by any learned person approaching it with 
a fresh mind. Not being there to see how the work is done, I am not un- 
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likely to be wrong; only I seem not to be alone in my misgivings. One 
learned writer who ought to know better than I do, Professor Charles E. 
Clark of the Yale Law School, to whose article in the Yale Law Journal * of 
last March I am much indebted, seems even to doubt whether the drafts- 
men have quite made up their minds whether they intend to formulate the 
law as they would expect a court of last resort to declare it or as they would 
like to have it declared.* 

The worst of it is that, when I try to think my doubts ought to be and 
must in practice be moonshine, I find certain facts against me. Professor 
Clark has called attention * to Section go. It is headed “ Promise Reason- 
ably Inducing Definite and Substantial Action.” The text is as follows: 

“A promise which the promisor should reasonably expect to induce action or 
forbearance of a definite and substantial character on the part of the promisee and 
which does induce such action or forbearance is binding if injustice can be avoided 
only by enforcement of the promise.” ¢ 

This is a curious way of describing the offer of a promise for an act, which 
is perfectly well known to the common law. Where the act requested is a 
continuing one, it is plain (except to people who are too clever) that, in the 
absence of acceptance expressed by word or sign, the commencement of per- 
formance is an acceptance binding on the promisor, subject to the condition 
of the performance being duly completed. That is the case put in Illustration 
3, and I wholly fail to see the assumed want of consideration. But the other 
illustrations appear to introduce, not without some very doubtful extension, 
the equitable doctrine of part performance, and perhaps even something like 
the doctrine of equitable estoppel which the House of Lords refused to accept 
from Lord St. Leonards fourscore years ago,® and thus to mix up, in my 
humble opinion, two or more quite different principles. In the absence of 
any reference to authorities I confess that Section go leaves me in a fog. In 
any case, the judicial discretion attributed to the court by the final words of 
the text is to the best of my belief wholly novel and I have a queer suspicion 
that if the fog did clear away I should find myself under a sky which might, 
for all I know, be splendid with celestial light, but not in the homely ter- 
restrial atmosphere of the common law as we know it here. 

Again a very learned friend, versed in American as well as English decisions, 
has directed me to one of the examples with which the learned draftsmen 
illustrate a rather obscure text, Illustration 3 to Section 503. The heading 
is “ Differing Mistakes of Both Parties.” 

“A contracts to sell B a specific stone. A believes it to be a topaz and B be- 
lieves it to be a tourmaline. It is in fact a yellow diamond of vastly greater value 
than either a topaz or tourmaline. A can avoid the contract. The mistake as to the 
character of the stone is mutual.”® (I have protested for half a century against 
the bad English — inveterate, I fear — of using “ mutual” instead of “ common”, 
but let that pass). . 

Now I am quite sure this is not the law of England and quite clearly of 
opinion that it ought not to be, and I shall not believe it is the law of any 


; a The Restatement of the Law of Contracts (1933) 42 YALE L. J. 643. 
. at 650. 

3 Td. at 656-57. 

4 P. 

5 Jorden v. Money, 5 H. L. Cas. 185 (1854). 
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leading American jurisdiction until I see the report. If it is the modern doc- 
trine of the Harvard Law School, I am puzzled to know what my old friend 
Langdell would have said to it. 

The true principle is contained in a saying of John Selden preserved in his 
Table Talk. “If you offer me a Hundred Pounds for my Glove, I tell you 
what my Glove is, a plain Glove, pretend no Virtue in it, the Glove is my 
own, I profess not to sell Gloves, and we agree for a hundred Pounds; I do 
not know why I may not with a safe Conscience take it.” 7 So, conversely, the 
buyer may with a safe conscience keep the glove if it turns out to be worth 
more than either he or the seller knew. 

The facts of the case put by the learned Committee are rather odd. We 
are expected to assume that A and B have each his opinion about the quality 
of the stone, but neither of them has enough confidence in his own opinion 
to think it worth communicating to the other. That is not the way business 
gets done outside a lecture-room. But on the supposed facts the judgment 
of common sense is that the parties deal on the basis that the species and 
the market value of the gem are unknown, and take their chances, a pure 
gambling chance on either side, of what it may turn out to be. As to the last 
sentence, I can make nothing of it. Two different wrong opinions about the 
same unascertained fact are not one mistake but two distinct mistakes; differ- 
ing mistakes of both parties, as the learned Committee themselves say. If 
they choose to define this as “ mutual mistake” it is a wholly arbitrary 
definition. 

To be sure, it would be grossly unjust to take one or two aberrations for 
a fair sample of the Committee’s work; but the occurrence of even one such 
accident shows that the danger I have pointed out is not imaginary. It is 
not for me to deny that if the Committee were legislating for Utopia they 
might be capable of devising a much better law than the common law, but 
that is not what they set out to do. 

I have felt bound to speak my mind freely and take the risk of finding 
myself in the wrong. To those learned friends whose methods or results I 
find myself unable to accept as a sound exposition of the law to which we 
all owe allegiance I can only say magis amica veritas. Perhaps they will 
regard me as a fossil old man of the Stone Age, still chipping flint arrowheads. 
We shall see. 

There remains a puzzling question which I can only throw out at large. I 
yield to no man in faith that our Lady the Common Law is not too old to 
learn. But is it really necessary that she should abandon the language of 
her classics and utter her modern doctrine in a new dialect? The learned 
restaters would commit her to a style as to whose logical merits I am open 
to conviction, short of the dangerous heresy (as I deem it) that law can and 
should be made logical at all costs, but at whose form I can only stare and 
gasp; and I cannot help feeling in my old bones that not only Mansfield 
and Blackstone but all the jurists from Kent to Langdell and all the chiefs 
of the United States Supreme Court from Marshall to Taft would have stared 
and gasped likewise. On this side of the ocean we are not yet ready to be- 
lieve that the English which was good enough for Bowen and Macnaghten is 
obsolete. 

FREDERICK POoLLocK.* 


7 Taste (Contracts). 
- * Bart.; P. C., K. C.; author of Prrvcreres or Contract (1st ed. 1876; 9th 
. 1921). 
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BENTHAM’s THEORY OF Fictions. By C. K. Ogden. New York: Har- 
court, Brace and Company. 1932. Pp. clii, 161. $3.50. 


This is a book compiled for the purpose of proving a thesis. That thesis 
is that Jeremy Bentham was not only a great social philosopher and reformer 
but a great epistemologist and methodologist as well. It is the editor’s 
purpose “ to give some indication of the debt which future generations may 
acknowledge to Jeremy Bentham, when he has taken his place as sixth in 
the line of the great tradition —”,1 in the line, that is to say, of Bacon, 
Hobbes, Locke, Berkeley, and Hume. It is primarily with reference to this 
purpose that the book must be judged. ’ 

This does not mean, of course, that the book has no other raison d’étre. 
It brings together in convenient form observations which are scattered 
through the many volumes of Bentham’s Works, arranges them, as far as 
possible, into a sort of systematic ‘treatise, and sends them out accompanied 
by a critical introduction of some 150 pages. Bentham’s influence on the 
history of human thought generally is sufficient to justify a special collection 
of his methodological writings, whatever their intrinsic merit. 

Nor can there be much criticism of the way in which the editor has ac- 
complished his task. To be sure, in several instances in the Introduction 
Bentham is made, somewhat anachronistically, to speak (in paraphrase, to 
be sure) the technical language developed by the editor in his own work, 
The Meaning of Meaning.2 One unfamiliar with that work might easily be 
led to believe that Bentham actually spoke of “symbol, thought, and ref- 
erent”. Aside from this peril, it is certain that this reworking of Bentham’s 
thought into a new nomenclature involves a genuine risk of perverting it. 
This lapse from editorial rectitude is especially surprising coming from one 
who is as acutely and even notoriously wary of “ linguistic pitfalls” as Mr. 
Ogden. But the lapse is after all a slight one, and the impression left by 
the compilation as a whole is that the editor has made an honest attempt to 
let Bentham’s theory speak for itself and that he has resisted the temptation 
to read profundity into his hero’s words when it was lacking in his thoughts. 

This brings us back to the editor’s thesis. Was Bentham really a great 
epistemologist? Did his researches in methodology and linguistics anticipate 
by a century much that is regarded as distinctly “modern”? Is he entitled 
to rank with the great five mentioned? My opinion is that all of these ques- 
tions must be answered in the negative, and that the neglect which posterity 
has bestowed on this part of Bentham’s writings has been pretty thoroughly 
deserved. Bentham’s turn of mind was inimical to the painstaking reflection 
demanded by these subjects. His tremendous capacity for enthusiasms of all 
sorts, from the Panopticon and canal projects to codification and utilitarian- 
ism, unfitted him for.the patient manipulation of logical tools. One senses 
the fundamental incompatibility of author and subject in the literary style of 
the work. The invective seems to hang fire; the illustrations are either 
tediously obvious or tend to limp perceptibly. 

The editor makes much of the modernity of Bentham’s point of view. 
While attempting generalizations about “trends” is notoriously a risky 
undertaking, it seems reasonably safe to say that the modern trend in epis- 
temology is toward a neutral, even conciliatory position between idealism and 
tealism. This trend is observable even among those who still insist on label- 
ing themselves as idealists or realists. Now if we take the schools of thought 
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which lie closest to Bentham, I think we can say that it is not a difficult 
transition from Berkeley, or from the general school of Mach, Pearson, 
Vaihinger, and Poincaré to this modern point of view. Indeed, a thorough 
understanding of, if not conversion to, the position of radical subjective 
idealism is a prerequisitive to the understanding of the neutral position of 
modern epistemology. Can this understanding be obtained from Bentham? 
I think not. We are blocked at once by his distinction between “ real” and 
“ fictitious ” entities. With him we are forced to be realists when dealing 
with hard, stationary, physical “entities”, subjective idealists or skeptics 
when dealing with such things as “ motion ’’, “ blackness ”, and “ obligations ”. 

It is strange that Bentham nowhere attempts in any thoroughgoing way 
an examination of his “ real” entities. With him a real entity is simply “ in 
one word, a body.” * Even a study of Roman law, to say nothing of a study 
of the writings of his illustrious predecessors in the great line of six, should 
have raised questions such as whether things like a flock of sheep or the 
foliage of a tree or a double house may be called “real” entities. George 
Bentham saw the difficulty here and added to his uncle’s analysis the class 
of “collective entities”.° But even he seems unaware that there is any 
difficulty in distinguishing “ collective” entities from those entities which 
are assumed to derive their unity from nature. And this difficulty is elemen- 
tary compared with that raised by the notion of “ substance ”, conceived of as 
a sort of substratum supporting a series of related phenomena. In one place 
Bentham seems to have some inkling of this problem when he says, “ Speak- 
ing of Entities, ideas might perhaps accordingly be spoken of as the sole 
perceptible ones, substances, those of the corporeal class, being with refer- 
ence, and in contradiction to them, no other than inferential ones.” ® Even 
if Bentham here treats the notion of substance as an “ inferential entity” 
instead of as a “ fictitious ” one (as we might have expected under his termi- 
nology) the passage seems to indicate that he had some awareness of the 
issue involved. But when he comes to discuss the problem thus posed he 
shoots so far of the mark that we cannot suppress the suspicion that he must 
have borrowed the thoughts quoted from some source or other without a 
real understanding of their significance. For he says, “ Suppose the non- 
existence of corporeal substances, of any hard corporeal substance that stands 
opposite you, make this supposition, and as soon as you have made it, act 
upon it: pain, the perception of pain will at once bear witness against you.” ’ 
This seems to be an echo of his naive refutation of Berkeley, that I need 
only butt my head against a wall and “the erroneousness of [Berkeley’s 
view] will be but too plainly perceptible on my forehead.” ® 

Mr. Ogden is of opinion that if these writings of Bentham had been more 
familiar the point of view of Vaihinger’s Philosophy of “As If”® would 
long ago have become a commonplace.'® As one who has made some at- 
tempt to understand his philosophy I may perhaps be forgiven for attempt- 
ing here a summary of Vaihinger’s contributions. They seem to me to be: 
(1) the application in a radical way to the problems of methodology of a 


5 George Bentham, The Classifications of Fictions, published in OuTLINEs OF 
Locrc (1827) and reproduced in an appendix to the present volume, pp. 151-56. 

6 11. 

7 Ibid. ® (Ogden ed. 1925). 

8 P. liii. 10 P, xxxi. 
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technique which has proved useful in other fields, that is, an intensive study 
of the “abnormal” for the light it may throw on the “normal”, accom- 
panied by a realization that the line between the normal and abnormal (here 
between the usual modes of thought and “ fictions”) cannot be sharply 
drawn; (2) a convincing exposition of the view that mental constructs can 
be understood only in terms of their functions, illustrated by a painstak- 
ing study of the functions of particular constructs; (3) a demonstration of 
the fundamental sameness of the methods employed in sciences which seem 
superficially to differ radically in their methods; (4) a new conception of 
what is meant by “ hypostatization ”, treating it as the removal of a thought 
construct from its compensatory context. This last is not an inconsiderable 
contribution in itself, since the term hypostatization, though having the. 
advantage of describing an ugly thing with an ugly word, really turns out, 
when taken literally, to exemplify. the very evil it condemns. 

What of all this is to be found in Bentham? The answer is, very little. 
The only substantial basis for the contention that his work anticipated 
Vaihinger seems to me to lie in the use he made of the word “ fiction”. But 
that is but a small part, and perhaps the least fortunate part of Vaihinger’s 
philosophy. And so far as the Prioritatsstreit is concerned, certainly the 
thought contained in the word —if not the word itself —is found in abun- 
dance in Berkeley. 

Bentham nowhere shows more clearly his lack of fundamental insight 
than in his treatment of legal fictions. For the legal fiction he has nothing 
but abuse. It is a form of “ swindling”; its use “affords conclusive evi- 
dence of moral turpitude in those by whom it was invented and first em- 
ployed ”’.11_ This is in sharp contrast to his sympathetic attitude toward the 
fictions of ordinary language. He speaks of them as “blameless false- 
hoods’, and acknowledges frankly “the necessity to which we are sub- 
jected . . . of mixing falsehood with truth, on pain of being without ideas, 
as well as without conversation.”12 What is the explanation for this dif- 
ference in attitude? There are probably a number of reasons for it. Among 
them are the bias engendered by his distrust of lawyers and judges gen- 
erally, his undue emphasis on the “linguistic” side of the problem raised 
by the fiction, and his lack of historical sense — or, perhaps I should say, 
of historical sympathy. But more important than any of these is the fact 
that he accepts so unreservedly the imperative theory of law. Here cer- 
tainly he does not follow Vaihinger’s advice to “ drop the fiction out of the 
final reckoning.” Accepting without qualification the notion that the mani- 
fold activities connoted by the word “law” can be summed up in the notion 
that law is legislative will, Bentham can find no place in the law for the 
fiction as a means of rationalization or as an instrument of discovery. It 
becomes merely a grotesque and unnecessary circumlocution in the expres- 
sion of the will of the legislator, presumably prompted by sinister motives.1* 

Struggling as he was with a problem outside the field of his native compe- 


11 exvii. 

12 Pp, xlii. 

18 The relation between the imperative theory of law and the interpretation 
of the legal fiction is touched on in my article, Legal Fictions (1931) 25 Ix. L. 
Rev. 877, 902. It is interesting to note that a leading Continental champion of 
the imperative theory misconceives in a similar way the significance of the legal 
fiction. See Somio, JuRISTISCHE GRUNDLEHRE (2d ed. 1927) 527. 
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tence, it would nevertheless be surprising in the case of a man of Bentham’s 
genius if the struggle did not produce at least occasional flashes of insight. 
And the flashes are there. There is, for example, the suggestion of the his- 
torical and psychological primacy of the sentence over the word !*, and the 
recognition of the value of dead metaphors in abstract speech as making pos- 
sible combinations of figures which would not be acceptable if the sensory 
connotations of the metaphor were still active 15; and there are penetrating 
observations on the emotive use and abuse of such words as “ property ” 
and “the law”.1® But these bright spots confirm the opinion generally 
held of Bentham that he was possessed of unusual psychological insight, 
but was not a great philosopher in the more technical sense. The student 
who wishes to prepare himself in philosophy — even if his whole desire is 
to undergo a propedeutic to becoming “ modern” — will do well to con- 
tinue to go to the “line of the great tradition.” He will find it a harder 
school, but he may be assured it has more to offer him. 


L. L. FuLier.* 


CASES ON PLEADING AND ProcepuRE. Volume II. By Charles E. Clark. St. 
Paul: West Publishing Co. 1933. Pp. xvi, 698. $5.50. 

The complete decentralization of the law-school course in Equity will not 
be accomplished in any single casebook. It can best be brought about by 
disregarding the institutional continuity of equity in favor of a comparative 
juxtaposition of all remedial devices applicable to common factual problems. 
This will require comprehensive and codrdinated work upon the part of 
scholars in widely separated fields. Cook pointed the way in the first half 
of the third volume of his trilogy on Equity when he skilfully integrated the 
competing common-law, statutory, and equitable remedies dealing with fraud 
and mistake. Havighurst and Green, at Northwestern, have made brilliantly 
executed contributions in the same direction with their Contract Cases‘ and 
Cases on Torts,? respectively. In these, specific performance and injunctions 
are intricately interwoven with the common-law and statutory remedies in 
the contract and tort areas. Handler has used the same technique in his 
casebook on Vendor and Purchaser.* The reviewer believes that this tendency 
should be extended. 

In the 566 pages of equity materials inserted at the heart of his two-volume 
casebook in Pleading and Procedure, Dean Clark has not followed this line of 
redistribution of the content of the law-school course in Equity. No one 
editor could have done the whole job. With a group at work, the development 
of English and American equity tribunals might have been more effectively 
treated as parts of a course in Court Organization. The use of the jury, 
equitable defenses and counterclaims, intercourt transfers, and appeals could 
have been placed against a richer background in a course on Trial and Appel- 


14 P, 68. 16 P. cxviii—cxxi. 


15 P. 87. * Professor of Law, Duke University School of Law. 
Northwestern University Law School (1932). 
1931). 


3 (1933). See Corbin, Book Review (1933) 47 Harv. L. Rev. 156. 
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late Practice. The course on Conflict of Laws, as Lorenzen has indicated,* 
would have provided a more stimulating environment for the extraterritorial 
effects of decrees. The form and enforcement of equitable decrees would 
have gained from immediate comparison with the form and enforcement of 
other orders and judgments. The course in Criminal Law must inevitably 
incorporate the injunction against crime. McGovney ° has injected into the 
course on Constitutional Law the use of the injunction against law enforce- 
ment as one of various devices for testing the validity of statutes. 

Clark has made a notable contribution, however, in another direction. His 
work does not wholly deserve the criticisms that “Dean Clark has not 
brought us materially nearer a solution of what may be called ‘the Equity 
problem ’”’, and that “ there is no integration, no fusion. The equity materials 
remain as an undigested lump; the only cohesion is that supplied by the 
binder.” ® By placing this particular group of equity cases, ably edited to 
emphasize administrative policies, in the midst of other cases dealing with 
pleading, parties, joinder of actions, and summary judgments, he has placed 
the fusion and the procedural aspects of modern equity in their true relation 
to the other objectives of the modern codes and practice acts. Within the 
unit of a single casebook, he has integrated the judicial techniques applicable 
to the exercise of equitable powers with those involved in the other major 
phases of the reformed procedure, and has thus cross-fertilized and invigor- 
ated both. Moreover, within these equity materials themselves he has sculp- 
tured in sharp relief the contrasts between the specific performance and in- 
junction treatments of similar problems. This integration and contrast has 
not been made case by case, it is true. No wide-awake teacher or student of 
courses based upon these two volumes, however, can escape the impacts of 
these groups of materials upon each other nor their common denominator 
of administrative efficacy. 

What might be termed the equitable appendages to the substantive law of 
contracts and torts, Clark has left to such casebooks as those of Handler, 
Havighurst, and Green. Fraud, mistake, and quasi-contracts are left to 
Cook. Federal procedure is only incidentally considered, perhaps because of 
the work of Frankfurter and Katz.” 

Three minor omissions, however, are unfortunate. There is insufficient 
treatment of what happens when, on an equitable issue, a jury is available as of 
right by constitutional or statutory provision.* In connection with the fed- 
eral equitable-defense case of Liberty Oil Co. v. Condon National Bank,® the 
extension of the fusion process by the fourth circuit court of appeals under 
the federal transfer statute in Clarksburg Trust Co. v. Commercial Casualty 
Co. 1° should have been added. The space, in eighteen pages of text, allocated 
to passing glances at cancellation, reformation, and some six other remedies 
in Chapter 20 might have been more usefully devoted to indications of the 


OOS 


4 Cases on Conriict or Laws (3d ed. 1932). 
5 CasEs ON CONSTITUTIONAL Law (1930) Cc. 1, § 2. 
® Mechem, Book Review (1933) 1 Cut. L. Rev. 163, 164-65. 
7 Cases ON FEDERAL JURISDICTION AND PROCEDURE (1931). 
8 As in North Carolina and Texas by constitutional provision, and in some 
eight other states by statute. 
® Vol. I, p. 585. 
10 4o F.(2d) 626 (C. C. A. 4th, 1930) ; see (1930) 9 N. C. L. Rev. 82. 
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history of equity tribunals in the American state 1! and federal 1? judicial 
systems prior to the beginnings of the fusion movement. 

This reviewer has no patience with the view that these textual notes are of 
doubtful utility to the student. After the intensive first-year drill in case 
analysis, a great amount of time is wasted in second- and third-year courses 
by the laborious case-exposition of topics largely introductory, illustrative, 
or relatively incidental in character. Clark’s concise, critical, and informa- 
tional notes add materially to the discerning student’s grasp of the subject as 
a whole. And they constitute rich bibliographies for independent investi- 


gation. 
M. T. VAN HECKE.* 


ANNALES DU Droit ET DES SCIENCES SOCIALES. Numero 1. Paris: Recueil 


Sirey. 1933. Pp. 241. 30 fr. 

American legal scholars will be interested to hear of the appearance of a 
new French legal periodical which is unique in being the first one attempted 
under the auspices of a French law school.! It is also the first time in France, 
at least, that a periodical has been devoted exclusively to a treatment of the 
economic approach to legal problems. Thus, the review will serve an im- 
portant function in codrdinating the complementary sciences of law and 
economics, which are taught together in the law schools of France. 

The first number of the Annales du Droit et des Sciences Sociales contains, 
among other interesting articles, three studies which demonstrate the effect 
of present economic conditions on certain branches of the law. One treats 
the influence of the world crisis on constitutional law,” stressing the fact that 
the unsettled conditions have rendered it necessary to increase the executive 
power, which is better situated than the legislative for immediate action. 
Another treats in a scholarly manner the effect of the crisis on the develop- 
ment of international law.* A third investigates the effects of the crisis on 
the execution of commercial contracts,* showing the present tendency towards 
leniency in bankruptcy proceedings. 

In order to appreciate the value of the method advanced by this periodical, 
it is necessary to examine the relations between law and economics as sciences 
and as fields of study. In the past, there was a tendency “to exclude all 
social and economic problems, as such, from the domain of the science of 
law.” > At the present time, on the contrary, the connection between law and 
economics, as well as the reactions of these two sciences on one another, 


11 See 1 Coox, Cases on Equity (2d ed. 1932) 12. 

12 See von Moschzisker, Equity Jurisdiction in the Federal Courts (1927) 
75 U. or Pa. L. Rev. 287; Warren, New Light on the History of the Federal Judi- 
ciary Act of 1789 (1923) 37 Harv. L. REv. 49, 96. 

* Dean, School of Law, University of North Carolina. 


1 University of Paris, Faculty of Law. 
2 Yvon Gouet, Quelques Remarques Relatives 4 des Répercussions de la Crise 


Economique dans ‘le Domaine Constitutionnel, p. 77. 
8 Paul de La Pradelle, La Crise Economique et le Développement du Droit 


International, p. 153. 
4 René Drouiliat, De L’influence de la Crise sur L’exécution des Obligations 


Commerciales, p. 223. 
5 Pound, Social and Economic Problems of the Law (1928) 136 ANN. AM. 


Acap. Pot. & Soc. Sct. 1. 
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appears much more clearly. Loria writes that “. . . the law [is] reduced to 
a set of rules, designed to protect the different producers in the enjoyment of 
the results of their labor, and in the accumulation of its products. ... The 
law is the necessary product of the capitalistic economy . . .” so that “. . . 
changes in the prevailing economic conditions necessarily involve correspond- 
ing alterations in the law.” ® 

The purpose of the law, to regulate and maintain the actual situation and 
structure of society, to delimit what is allowed from what is not, is very 
striking in our days. The inflation policy, which developed as a result of the 
war, induced the practice of including a gold clause in contracts in order to 
protect them against the risk of any change in the value of the currency. 
But here economic considerations “ are inconsistent with the declared policy 
of Congress to maintain at all times the equal power of every dollar, . . . in 
the markets and in the payment of debts.” So they are said to be “ against 
public policy ” and accordingly are void.? 

At the same time the greater exchange and contact with foreign countries 
tends to give to the science of economics a leading place in law problems. 
It is felt more every day, as Raymond Saleilles has pointed out, “ that the law 
is made to translate in imperative dispositions, the whole of social evolu- 
tions.” ® The law of bankruptcy gives a good example of this. As a result 
of the present difficulties in commerce a new act of Congress has appeared,°® 
showing more liberality toward insolvent debtors. 

Similarly the judge-made law is not abstract reasoning conforming to the 
logical deductions of theorists. The decisions of the courts are based on a 
“balance of interest ” in which all elements are carefully considered, whatever 
their nature. 

These few examples are sufficient to demonstrate that practical economics 
are regulated by law, but, at the same time, that law has an economic founda- 
tion. In view of the close connection between these two subjects as sciences, 
it will be fruitful to consider the value of a study of law by economists, and 
the value of a study of economics by lawyers. 

Wurzel writes that economics “are nothing but the inert, dependent sub- 
ject matter which the law rules and governs.”1° Although economics are 
controlled by law, they may be studied as a special science. It has been felt 
nevertheless that it is proper to add to the study of practical economics or 
business the teaching of the available legal machinery. This is the purpose 
of a course given at the Graduate School of Business Administration of 
Harvard University called The Legal Aspects of Business which, it is said, 
“formulates the demands of modern business on the legal system in such 
matters as facilities for transactions, market conditions, security of property 
and of transactions. . . . Study is made of the use of the legal machinery 
available for these ends.” 1+ In France the same idea has been carried out 


6 Economic Foundations of Law in FoRMATIVE INFLUENCES oF Lecat DEvELOP- 
MENT (1918) 234, 238, 240. 

7 Public Res. No. 10, June 5, 1933. 

8 Les METHODES JURIDIQUES (1911) xxi. 

® 47 Strat. 1467 (1933). 

10 Methods of Juridical Thinking in ScteNce oF LecAL METHOD (1917) 286, 
377. 

11 OrricraAL REGISTER OF HARVARD UNIVERSITY, GRADUATE SCHOOL OF BUSINESS 
ADMINISTRATION (1933) 76. 
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in some of the outstanding educational institutions. This is certainly very 
important, but not as necessary as a study of economics by students of law. 

In this country, economics do not figure in the law schools. There are very 
good reasons for this. Economics have been studied in college and the end 
of the law schools is directed entirely to preparing for the legal profession. 
Nevertheless, some writers have regretted that the scope of studies should 
be so limited. “ The law schools of North America, with one or two excep- 
tions, teach the Common Law. They teach it with marked success. But 
they teach nothing else.” 12 A few law schools have recently enlarged the 
frame of their scope of teaching in the study of comparative law, feeling 
that law tends to be “ something which goes beyond the limits of national- 
ity.” 18 This introduction of comparative law into the common-law cur- 
riculum is the beginning of an era of rapprochement of law and economics, 
because as Professor Lambert writes, “ Comparative law is a very effectful 
agent to codrdinate law with other social sciences, in a really educative 
teaching.” 

In France, after many hesitations, controversies, and doubts, economics 
have found their place in the curricula of the law schools. At first the sub- 
ject had only a small place, but gradually it became more important. At the 
present time, work in economics has been extended from the undergraduate to 
the graduate departments of the law schools, and the competition for uni- 
versity professorships, Le Concours de lagrégation, includes a special section 
in this subject. The result seems to satisfy both professors of law 1° and pro- 
fessors of economics.‘* The place of economics will assume even greater 
importance in the future. The world crisis is certainly one of the reasons 
for this. 

The growth of these complementary sciences makes it necessary, then, to 
have more unity and codrdination in their teaching. The idea of the Annales 
du Droit et des Sciences Sociales, of studying problems from different angles 
and points of view, has arisen out of this necessity. 

This is by no means new. In Germany a periodical has adopted this 
method of approach,!? and the same tendency is found in the London School 
of Economics. The combined law-business program between the Yale Uni- 
versity School of Law and the Harvard School of Business Administration 
will contain a third-year course “to correlate the several business courses 
studied at Harvard. One course in the last year is designed to define and 
emphasize the essential relationships of law and business.” 18 

This is also what Professor Lambert has tried to do in creating his Institute 
of Comparative Law.1® He proposes to study case law from the differing 
points of view of history, and of economics and comparative law. 


12 Lee, Looking Forward (1917) 30 Harv. L. REv. 792, 799. 

13 Jd. at 795. 

14 Epovarp LAMBERT, L’ENSEIGNEMENT DU Droir COMPARE (1910) 7. 

15 “ The introduction of economics in the schedule of law schools is the neces- 
sary consequence of the development of exchanges between foreign countries in 
the present conditions.” Lampert, loc. cit. supra note 14. 

16 See the statement made by M. Rist in the Introduction to the periodical 
here reviewed: “The marriage between law and economics in the law schools is a 
type of marriage of reason, which has succeeded.” P. 11. 

17 ARCHIV FUR RECHTS-UND-WIRTSCHAFTS-PHILOSOPHIE. 

18 OrrictAL REGISTER OF HARVARD UNIVERSITY, GRADUATE SCHOOL OF BUSINESS 
ADMINISTRATION (1933) 17. 

19 See Epovarp Lampert, L’1nstiruT DE Drorr ComMPARE (1921) 21. 
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In continental Europe, there is a great need for such a method of approach. 
With the system of purely dogmatic lectures, methodically covering certain 
fields artificially drawn which, in reality, do not exist in such clear-cut divi- 
sions, the student is confused when confronted with a practical application 
of the law. 

“A... category of studies should embrace all those branches of the law 
relating to a single order of phenomena, . . . Such a study would emphasize 
the mutual dependence of law and political science, for they are, indeed, both 
of the same general order.” 2° The Annales du Droit et des Sciences Sociales 
comes in time to promote and develop such a method of study. 


JEAN BaRBEy.* 


THe CHILDREN’s JupcE. By M. A. De Wolfe Howe. Boston: Houghton 


Mifflin Co. 1932. Pp. 162. $3.50. 


The Boston Juvenile Court has achieved distinction among the courts of 
the United States because of the personal qualifications of its judges. Its 
area of jurisdiction is limited to a part of the city of Boston; the number 
of children affected by its authority is surprisingly small for a cqurt known 
around the world. It deals with approximately 950 delinquent boys and 110 
delinquent girls a year, under seventeen years of age. 

Competent observers have recorded their impression that the cases of 
delinquency heard include more trivial violations, peddling, traffic, ball play- 
ing in the street, mischief, trespass, gaming on the Lord’s Day, et cetera 
than any other city juvenile court. One cannot be sure of the facts because 
comparative statistics of juvenile offenses are kept in such a variety of ways. 
But it is probable that a judge from New York, Chicago, or California handles 
more serious cases in a month than the Boston court in a year. 

Yet as a sociological institution the Boston Juvenile Court has an im- 
portant influence. It was founded in 1906 by an act of the legislature. 
Harvey Humphrey Baker was appointed by Governor Curtis Guild to be its 
first judge; he held the position until his death in 1916, when Governor McCall 
appointed Frederick P. Cabot, who served until he died January 6, 1932. 

The Children’s Judge, a brief biography and estimate of Judge Cabot’s 
personal characteristics, has value because it gives light on the problem as to 
what type of person enlists to serve a new professional institution organized 
to deal constructively with the administration of criminal law as it affects 
children. 

Professor Whitehead says, “We can only understand a society by know- 
ing what sort of people undertook what sort of functions in that society.” 1 
A record of the kinds of mentality devoted to carrying out a new and 
precious idea would enlighten us. Some interpreter in the future may seize 
upon this book, together with Roy Cushman’s account of Judge Baker,? and 


20 Alvarez, Methods for Scientific Codification in ScteNcE oF LecaL METHODS 
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see them as fragments of records from which might be restored to life 
the ethical, legal, religious, and sociological concepts of the philosophy of 
the nineteenth century liberalism, which produced the Settlement House, the 
Juvenile Court, the private professional social agency, probation, parole, 
reformatories, and mental hospitals. A book linking and interpreting such 
minds as Julia Lathrop, Jane Addams, Judge Cabot, Hastings Hart, Julian 
Mack? George Kirchwey, Herbert Parsons, Alice Hamilton, Charles Hoffman, 
Ben Lindsey, Alexander Johnson, J. Prentiss Murphy, Jessie Hodder, and 
Bernard Glueck would produce the history of modern law, medicine, and 
social work as applied to the poor, the young, the handicapped, the defeated, 
and outcast. 

This book has many values. To the lawyer it reveals the type of service 
a well-trained lawyer may be called upon to give in a modern réle. Judge 
Baker had been the pioneer Juvenile Court judge with an eye to structure. 
He took the somewhat ambiguous concepts of the new legislation and built 
of them a children’s court in harmony with the leading social doctrines of 
his time. He introduced in Boston medical and psychological examinations 
as evidence in the understanding and disposition of children’s cases, follow- 
ing the lead of the Chicago court where Mrs. William F. Dummer had in- 
vented the idea. He created instrumentalities of codperation with Boston 
social workers. He was mindful of statistics, trained workers, and patient 
informal hearings. He was a stern moralist, a wise parental judge, and a 
good teacher. 

Judge Cabot was more of a social philosopher. He left almost no writings, 
though he was an early editor of the Harvard Law Review, and a valued 
speaker at conferences on social work. He changed no legislation, and pro- 
vided no criticism of existing laws. But he stimulated others. He was a 
sponsor of the Harvard Law School Crime Survey as it dealt with juvenile 
delinquency. On the White House Conference inquiry it was Judge Cabot’s 
persistent doubt and moral integrity that led the section dealing with child 
delinquency to apply the first important, constructive criticism against juvenile 
courts as panaceas. He was a hard working member of the Federal Children’s 
Bureau Juvenile Court Standards committee of twelve appointed by Julia 
Lathrop, which gave us the first objective measuring device for testing 
juvenile court efficiency. He was a leader of juvenile probation officers, hav- 
ing trained Dr. Hans Weiss, America’s most distinguished worker with de- 
linquent boys. 

To the social worker, the book is evidence of the way a juvenile court is a 
center of child guidance, and an integral part of family welfare, recreational, 
educational, and clinical activities. It is also an important document in the 
influence of family and group mores upon a gifted individual. 

To the practitioner in Judge Cabot’s own field, the book has beauty. It 
reveals a soul capable of taking responsibility, striving to make the ex- 
cellent become the permanent. It reveals a lover of beauty and whimsicality; 
a stern, fastidious, generous human being, austere, yet flexible as he was 
confronted by the unstandardized conduct of modern youth in a social order 
adrift. To the experienced reader between the lines it is evident that Judge 
Cabot was profoundly irritating to politicians and propagandists. On the one 
hand he was shrewd and uncorruptible; on the other an aristocrat who could 
not bring himself to conciliate minorities. To all phases of cant, of “ bigger 
and better” structures and organizations he turned a courteous, ironical 
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silence. He departed without leave-taking, in the prime of life. Countless 
boys, students, social workers, artists, musicians, and friends feel his loss 
acutely. 

Hewe’s book makes this clear. It adds nothing to the technical literature 
on Juvenile Courts, save the light thrown on procedure written by Hans 
Weiss. But it is a book which the sociologist, interested in the part played 
by persons in developing institutions, will read with profit. For a first class 
lawyer, a President of the Boston Symphony, a trustee of Radcliffe College, 
a President of the Judge Baker Foundation, a person of condition and culture 
to enlist in the adventure of the Juvenile Court idea is a tribute to its far 
horizon. 

VAN WATERS.* 


AMERICAN CHURCH Law. By Carl Zollman. St. Paul: West Publishing Co. 
1933. Pp. xvi, 675. $4.00. 


This is a revised and much-elaborated edition of the author’s American 
Church Law which appeared in 1917 as one of the Columbia University 
Studies in History, Economics, and Public Law. The present effort, despite 
the revision, is neither a scholarly treatise nor a helpful textbook. 

The subject of church law is increasing in importance in this country, and 
because of the paucity of material, the busy lawyer will probably examine 
this book with the hope that he will find an authoritative view of the ad- 
judicated cases. While the author gives a large collection of authorities, he 
fails to use a systematic development in the text or to give a critical appraisal 
of the decided cases. An exaggerated under-scoring of the obvious, and an 
irritating accumulation of naive remarks often make the book exasperating. 
The whole volume is marred by truisms which intelligent laymen, aside from 
judges and practitioners, would deem out of place in a legal textbook. Among 
the many examples, occur the following: “ Equity delights to brush away 
the barricades of formal documents, receipts and papers procured by means 
of false revelations and promises, and to administer the law that he who 
sows is entitled to reap. A person may not therefore pretend to possess the 
power to drive out evil spirits, nor by sleight-of-hand performances create 
the impression that he is gifted with miraculous power, and thus induce 
ignorant persons to pay him money for pretended services”; + and again, 
“No court will punish a man because he does not love his neighbor as much 
as himself or because he refuses to do to others what he would have others 
do to him.” 2 This weakness is particularly evident in the treatment of the 
subject of Protection of Religious Worship in its relation to the criminal law. 
The discussion of variance between indictment and proof is immature in 
style, method, and in the citation of early and feeble authorities. 

The text abounds in such statements as “ Christianity is a part of the law 
in the same sense in which the almanac or parliamentary law are said to be 
part of it... .”% Again, under the heading General Result of School Con- 
troversy, the author concludes that “the consequences of a Godless educa- 
tion . . . fill the courts with litigation, the jails with inmates, and the ceme- 


* Superintendent, Massachusetts Reformatory for Women. 
1 P. 23. 2 P. 29. 3 Ibid. 
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teries with corpses... .”* He states under Early History of Church Es- 
tablishment and Disestablishment, that “The great majority of its clergy- 
men were either English or pro-English, and hence were about as popular 
as Copperheads were in the North during the Civil War, or as Carpet-Baggers 
were in the South after the war, or as pro-Germans were throughout the 
country after the World War.”® Such conclusions destroy the confidence 
of a lawyer in search of clear-cut statements of law which may be helpful in 
solving practical problems. 

Some statements are misleading. The assertion that “ The position of the 
American clergymen before the law is analogous to that of the officers of 
social, literary, fraternal, athletic, and similar organizations, but does not 
resemble it in all respects .. . ”® is not sound. Again, in the treatment of 
the religious factor in awarding the guardianship of children, the writer states, 
“ The paramount question will simply be the fitness of the proposed guardian, 
independently of any religious convictions which he may have.” 7 All courts 
make the paramount question in such a problem the general welfare of the 
child, one element of which will be the religious conviction of the child, 
parents, and proposed guardian. 

The author’s generalizations about the practical difficulties of New York 
law in regard to the conveyance of church property are true. But the treat- 
ment in this, as well as in many other sections, discloses no constructive sug- 
gestions for statutory reform. 

The author is usually quite objective and impartial in describing legal 
decisions affecting churches, but occasional weakness is shown in the knowl- 
edge of historical change and development, which leads to faulty generaliza- 
tions. Thus, in speaking of the tenure of church property by Catholic 
bishops; he says, “ The rule established by the best-considered cases is that 
the bishop is a mere dry, passive, silent trustee without any interest or power, 
even though he is a corporation sole.”* This is not a sound statement of 
law. The cases to which he refers, from Pennsylvania, Missouri, and Ver- 
mont, are based upon particular enactments arising out of peculiar local 
situations. The difficulties which the author sees in the corporation sole 
during the vacancy of a bishopric are largely without foundation, particu- 
larly in view of the many supplementary provisions of state codes covering 
that situation, as well as the provisions of the Canon law. 

There are many questions today involving religious bodies which must 
eventually be solved by courts in important judicial decisions determining 
the rights in marriage, guardianship of children, matters of taxation of 
church property and school appropriations, cemeteries, and the administration 
of other ecclesiastical assets. Their solution will not be aided by such 
elaborate quotations from Shakespeare, moral soliloquies, or faulty generali- 
zations as appear in this volume.® Naturally, with so many and such sub- 
stantial defects, the compilation fails to achieve its much needed objective 
—a concise and reliable statement of authority in the important and broad- 
ening field which bears its title name, American Church Law. 


Rev. Rosert J. 


4 P. 82. 4. 6 P. 424. 7 P. 45. 8 P. 456. See c. 17. 
_ * Lecturer, School of Law, The Catholic University of America; author of 
Tue Lecat Errect oF ANTE-NUPTIAL PROMISES IN MIxED MarriAGES (1932). 
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GREAT BRITAIN AND THE Law oF Nations. VoLuME I.—StaTEs. By 
Herbert Arthur Smith. London: P. S. King & Son, Ltd. 1932. Pp. 
xvi, 416. 16s. 


Tell an international lawyer. of the publication of a collection of docu- 
ments illustrating the views of the British government on matters of inter- 
national law and he will shout at you that you are inviting him to a veritable 
feast of the gods. How often have we sighed for a British John Bassett 
Moore who could descend into the Public Record Office and bring out for 
us some of the many precious fruits of the centuries of diplomatic corre- 
spondence! Professor Smith will forgive us if we confess to a feeling of 
disappointment. He has not been able to give us the feast; only a few 
tempting crumbs are offered. He tells us himself some of the reasons — 
lack of official support, inadequate funds, the magnitude of the task. It is a 
matter of deep regret that when the opportunity came to do a task of such 
great importance to international law better support should not have been 
forthcoming. 

One cannot but feel profoundly grateful for the labor which Professor 
Smith has expended and for the invaluable material which he has presented. 
Yet there are certain features of the present work which might well have been 
eliminated. Essentially the volume is a collection of documents, chiefly 
opinions of law officers, diplomatic correspondence, and instructions to dip- 
lomatic officers. These documents are presented in the form of a textbook; 
they are connected by historical discussion and comment and annotated with 
references to other sources. Undoubtedly this makes the work much more 
alive and considerably more useful to students. Indeed it should make a 
fine textbook for students of international law in British universities. But, 
however penetrating and lively Professor Smith’s comments may be, the 
practitioner or teacher of international law may be pardoned if he feels that 
the space which they take up would have been more valuable to him if it 
contained more hitherto unpublished documents of the kind which give this 
book its unique character, or else that the documents published were given 
in their entirety instead of in extracts. At times the editor reprints extracts 
from documents already published elsewhere, either to complete the flow 
of his narrative or for other reasons.1 Some of these extracts cannot be 
altogether justified. For example, considerable space is devoted to the reso- 
lutions of the Imperial Conferences of 1923 and 1926 in regard to the con- 
clusion of treaties. These resolutions have been published elsewhere several 
times and are easily available. 

The work has been prepared with great care. The reviewer is not alto- 
gether satisfied with the statement that the “ principle of succession to revo- 
lutionaries appears to be recognized”? in the provisions of the British- 
Mexican Claims Convention of 1926. The Convention states expressly that 
Mexico’s liability is not to be judged on the basis of international law, and the 
provisions set forth can have no validity beyond this particular arbitration. 

The editor announces that he will issue further volumes. The reviewer 
would welcome these with open arms. He’ hopes, however, that if these vol- 
umes should be long delayed, the publishers will issue adequate indices to the 


1 Out of some 225 documents and extracts 188 are apparently published here 
for the first time. 
2 P. 410. 
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first volume in pamphlet form. A collection of materials without an index 
is a source of constant despair to the user. 
A. H. FELer.* 


LAW AND THE SocrAL Orper. By Morris R. Cohen. New York: Harcourt 
Brace & Company. 1932. Pp. xii, 403. $3.75. 


Whatever the chance that first led Professor Cohen to turn his fine 
philosophical gifts to “ the meaning of law in the lives of men and women ”) 
we have it to thank for a vast amount of both light and dynamite. To parallel 
the importance for American legal philosophy of this volume of essays one 
goes back quite naturally to 1920 and the appearance of Justice Holmes’ 
Collected Legal Papers. Like that extraordinary book, this collection of 
essays and reviews, despite the adventitious character of its contents, possesses 
none the less the inner symmetry that flows from an ordered and deliberately 
held view of life. The similarity between the two minds is primarily one not 
so much of theory as of temper. There is the same disinclination to join 
schools and run with the scholarly herd, the same tight sanity amidst the 
fluid and amorphous doctrines of the day, the same acrid and canny capacity 
to pierce intellectual pretensions, the same final dignity of thought. Those 
who have followed some of these papers as they appeared will in this book 
find their conviction confirmed that Morris Cohen must be counted with the 
great ones in American legal thought. 

The writings span a period of twenty years. The amazing thing is how 
well they have stood the intellectual buffetings of those years so filled with 
movement and stir. Hardly a line dates. And whole pages written fifteen or 
twenty years ago contain fresh-minted the intellectual currency that is only 
now circulating freely. During those intervening years many other legal 
philosophies that reared their heads bravely and made more noise have gone 
down. The structure of Professor Cohen’s thought, whatever its short- 
comings, has had the enormous merit of durability. It is as if he had stripped 
his thinking of everything faddist and impulsive before he ever set pen to 
paper. He has managed somehow to see law steadily and see it whole. 

I do not mean that he has avoided the polemical and kept himself above 
the battle, nor that he has mastered the perhaps unattainable art of equating 
a mordant, critical insight with a scrupulous fairness to opponents. Part of 
the excitement of reading these pages comes from the joyous militancy with 
which Professor Cohen defends every position. This book has the same 
stinging quality of thought and style that marked the author’s Reason and 
Nature.? At times, as in the essay on Philosophy and Legal Science, his sense 
of workmanship in despatching an opponent becomes so completely the center 
of the show that everything else fades out. But the thing that is disconcerting 
about Professor Cohen as a polemicist is that he is often to be found smiting 
right and left in the name of a victory not envisaged by either side. He makes 
at best but a dubious champion. After having laid your enemy low, as like 
as not he will turn about and administer as severe a drubbing to you. He is 
as averse to accepting the traditional statement of issues as he is loth to take 


* Thayer Teaching Fellow, Harvard Law School; editor, with others, of Fontes 
Juris GENTIUM. 1 P.v. 2 (1931). 
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the fashionable position in regard to them. To every one of the going 
“ schools ” he deals out criticism with unsparing but even-handed severity. 

There is nothing here that is merely whimsical. It is safe to say that no 
more integrated position than Professor Cohen’s exists today in American 
legal thinking. But, as in his larger philosophical structure, the integrating 
principle in his legal philosophy is one of criticism. No scalpel is defter than 
his in laying bare a half-truth or an overstated truth, or in probing the 
intellectual insolvency of some brave array of argument. It is because of 
this approach that much of his best work proceeds chiefly by a critical review 
of the existing theories and “ a sifting of the valid from the invalid elements 
in them.” *® Such a procedure, which might in someone else be only a 
formal if necessary clearing away of past débris, becomes in Professor Cohen’s 
hands an instrument of affirmative statement. It is given this significance 
by the principle of polarity to which he calls attention in his preface, and 
which is set forth explicitly in his Reason and Nature — the principle that in 
any situation metaphysical categories which are generally believed to be 
opposed to each other (Professor Cohen instances such categories as “ unity 
and plurality, the fixed and the flux, ideal and real, actual and possible . . .”) 
actually involve and determine each other “like the north and south poles 
of a magnet.” * While throughout life and thought the inherent tendency 
with regard to any issue is to push to one extreme pole or another, the 
function of the critical intelligence is to find, beyond the apparent strife 
and contradiction of categories, the essential and integrating principle. This 
is to attribute to criticism not merely the preliminary and negative function 
usually accorded it, but to invest it with a creative capacity which has usually 
been considered outside its scope. 

Wrenched out of its philosophical context Professor Cohen’s entire critical 
method may have a ring of the obvious. But give such an instrument to a 
closely reasoning mind, endowed with critical insight of the first order, and 
apply it to the welter of forced and extravagant statement in contemporary 
legal thought — and the result is this book. American legal scholarship has 
been for the most part crotchety and provincial, untutored in the larger 
reaches of social and philosophical thought, disposed to veer from extreme 
to extreme in the desperate search for the emphatic. It has, in short, been 
not unlike the whole vast area of American life. In the last quarter century 
especially we seem to have touched the outermost limits of the worship of 
the empty abstract principle on the one hand, and of the blind concrete case 
_on the other. 

To create synthesis out of confusion Professor Cohen is led by his method 
to administer a critical spanking to both parties. His essays fall thus into two 
groups. In the first, in which he is a critic of Toryism in the law, belong 
roughly the first two of the four sections into which the book is divided — 
The Social Scene and Law and the Social Order; in the second group, in which 
he becomes a critic of contemporary Whiggism, belong the last two sections, 
dealing with Law and Reason and Contemporary Legal Philosophy. It is 
more than an accident that all but one of the writings in the entire first 
group appeared originally in the New Republic. They were published in the 
years between 1914 and 1923, when Herbert Croly and his fellow editors 
were gallantly seeking the promise of American life in the disheartening 
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desert stretches of actual American society. The accredited journal of 
liberal opinion was wise to welcome the aid of these acrid, pungently phrased 
essays and reviews which were more devastating in their philosophical de- 
liberateness than all the brash and indignant crusading articles added together. 
The immediate targets in some of the reviews happened to be Mr. Hoover, 
Mr. Root, Mr. Guthrie, and Judge Emery; but although they were thoroughly 
riddled as targets it was always clear that they were chiefly symbols, and 
that beyond them lay the smugness of the contemporary legal attitudes and 
the brutal incidence of the existing legal machinery. And the attack on 
these is not only the dominant theme of this first group of essays, but in a 
sense represents a facet of Professor Cohen’s entire legal thinking. 

But I cannot feel that it is the more important facet. The other, which 
finds its principal expression in the iast two sections of the book, comes much 
closer to the center of his interest. It is concerned primarily with the meta- 
physical foundations of legal thinking—in Professor Cohen’s own phrase, 
with “law and reason”. What he is fighting here is not social Toryism but 
intellectual Whiggism, not the worship of tradition but the flouting of it, not 
a concept-jurisprudence but the denial of all principle in the law, not legal 
authoritarianism and the “ phonograph theory” of the judicial process but 
legal anarchy and some excessively individualistic theory of the judge’s func- 
tion, not the rigidification of logic but the refusal to admit that it has played 
any part at all in the growth of the law, not the blindness to the facts of 
society but the blind empirical reliance on experience alone. To write these 
essays required the greater courage because they involved a disassociation from 
those by whose side Professor Cohen had been fighting the reactionaries. Yet 
despite this — or perhaps because of it, for Professor Cohen is at heart a lone 
fighter — these are his best essays and the enduring things by which he will 
live in the history of legal philosophy. These — and not his liberal excursions 
in attacking economic individualism and other idols of the market place. For 
here he can defend the values he holds most dear; order, reason, principle. 
And I for one can never escape the suspicion that Professor Cohen is more 
concerned to annihilate those who deny scope to logic than he is to attack 
those who claim too pervasive a scope for private property. 

This second group of papers also bodies forth most clearly the rationalism 
and realism which are at the basis of Professor Cohen’s philosophic position. 
Into the muddle and irrationality of contemporary legal thinking he wishes 
to introduce the principle of order and the life of reason. As he had done in 
his earlier book with respect to the entire intellectual field, so here in the 
domain of law he asserts the primacy of reason and rejects whatever substi- 
tutes have been proposed for it, whether on the side of legal authoritarianism 
or of social experience. And in the long-drawn controversy in legal philosophy 
between the particular and the universal the stress that has been currently 
laid on the first causes him to throw his own weight heavily toward the 
second. This attitude of his in affirming the existence and validity not only 
of the concrete case but also of the abstract principle rests ultimately on the 
realist’s affirmation of the object of knowing. It is “realism” not in the 
sense in which the word has been used in the recent revolts against formalism 
and conceptualism in law — Professor Cohen points out that these revolts 
are in the strict philosophic meaning nominalistic— but in the sense of 
medieval realism, which affirmed the reality of universals. 

Such a position, projected into American legal philosophy, finds itself in a 
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_somewhat alien world. Aside from the period in which a lip-service to 
“natural law” was convenient to the purposes of a capitalist legal system, 
American legal thought has been skeptical of general principles. The whole 
tradition of Anglo-American case law is tough and empirical; the wider tradi- 
tion of Anglo-American thought shows a skepticism of values that are pri- 
marily intellectual. The real tradition from which Professor Cohen derives 
belongs to the philosophers of the realm of essence; the legal philosophy with 
which he seems most in agreement is contained in the brilliant work of 
Demogue. In fact, despite the specifically American locus of much of Pro- 
fessor Cohen’s subject matter, we find ourselves moving throughout his pages 
in a world much closer to continental thought and to the system of civil law. 
And in the perspectives of continental thought it is easier to understand his 
stress on the invariant elements underlying flux in law, and on the persistence 
of the ultimate and unchanging through all the historical mutations of legal 
institutions. 

The central question that the book evokes is whether such a philosophical 
emphasis as this can be really fruitful for a theory of law and the social order. 
In legal study, as in all fields of thought, the trend has been so strongly to 
social values that every important legal philosophy must inevitably be ex- 
amined from the standpoint of social thought. Professor Cohen, by giving 
his “ essays in legal philosophy ” permanent form under the title of Law and 
the Social Order has given his assent to this position. His title implies that 
while his chief concern has been legal philosophy the orientation of that phi- 
losophy has been toward the problems of society. 

Appraised thus the book, especially in its first two sections, is not without 
a good deal of valuable and penetrating thinking on the relation of law to 
society. There is the suggestion that the existing legal system weighs more 
heavily on the poor than on the rich; that no theory of the social order which 
separates the individual from society can form a proper basis for legal thought; 
that economic individualism, operating through its legal machinery, has con- — 
sequences which destroy rather than foster the real autonomy of the individual 
life; that constitutional myths like the bill of rights theory, historical legends 
like Magna Carta, and ingrained attitudes such as that which conceives the 
judicial process as being completely non-legislative, can be used to cloak and 
condone the injustices of the contemporary legal system; that the chief en- 
cumbrances in the way of legal reform are likely to be the outworn but per- 
sisting attitudes toward the law; that a legal institution must serve some de- 
sirable social end; that the institution of inheritance is defended by an array 
of moral and intellectual arguments which are only a system of apologetics, 
and that its real basis is “ our established habits and prejudices ”; that such 
institutions of private law as contract and property may have more important 
relations to state sovereignty and power than to doctrinal symmetry or moral 
purpose. 

But a scattering of social insights do not make a social theory. The essays 
on contract, on property, on judicial legislation, on the bill of rights theory are 
brilliant and suggestive, and some of the other articles and reviews contain a 

. host of illuminating asides, but they lack the coherent theory which his essays 
on the rational methods of legal thinking contain. The truth of the matter is 
that the analysis of law in the social order is not the real focus of the book. 
The integrating principle is rather in the philosophical realm than in the 
realm of social thought. This is perhaps deliberate on Professor Cohen’s part. 
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In one of his essays on Dean Pound he draws a distinction between a philo- 
sophical jurisprudence and a philosophy of law. He says that Pound “ has 
sought to make the science of law as philosophical or reflectively rational as 
possible rather than to answer the questions that one primarily interested in 
philosophy would ask concerning the role of law in a unified theory of human 
life and natural existence.”* Similarly Professor Cohen may think of 
his own book as geared to these more fundamental questions rather than 
to a theory of law in society. If it were so it were a grievous truth, for 
it would strip the book of much of its significance for a generation which 
must at its peril discover the relation of law to the whole play of social 
forces. 

I shall confess that I am a bit perplexed as to what Professor Cohen intends 
to convey on this issue. The preface, where an author of essays written over 
a period of time and in diverse subjects has a chance to indicate his emphases, 
does not remove my confusion. For while he dwells principally on the theme 
of law and reason, he describes the second of his four sections as surveying 
“the part played by fundamental legal institutions in maintaining the present 
social and economic order and in blocking the road to a better one”.® I 
cannot feel that the essays to which this refers carry the analysis very far 
in the direction it indicates. But aside from that, such a statement carries 
with it very serious intellectual responsibilities. For it reaches to the heart 
of what is perhaps the crucial issue in a social philosophy of law — the re- 
ciprocal relation of legal and other social institutions in the realm of power. 
And such an issue cannot be dismissed with a simple statement, but must be 
the subject of a complex analysis. We are left in doubt as to whether Pro- 
fessor Cohen means his statement as a description only of the réle that Ameri- 
can legal institutions are currently playing or as a generalization about the 
nature and function of all fundamental legal institutions in any institutional 
system. We do not know what elements in the present social and economic 
order are thus maintained, or what principle explains the tie-up. Nor do we 
know whether the reciprocal of Professor Cohen’s position is also true — that 
our legal institutions are maintained by the elements of economic power in 
our social system; and we are left somewhat in amazement as to how to recon- 
cile the startlingly revolutionary implications that would flow from Professor 
Cohen’s statement with his expressed rejection of an economic interpretation 
of law, or of a Marxist view of history. 

It is doubtless unfair to expect a group of scattered essays and reviews to 
yield an articulated or comprehensive social theory of law. It seems less 
unfair to expect somewhere, in a book oriented toward a consideration of 
law and the social order, a direct wrestling with the problems and the implica- 
tions of the major issues in the social analysis of law. Professor Cohen, by 
a remark in the preface, leads us to hope that he will publish a connected 
treatise on legal philosophy. There is no one in the field who would not 
await such a treatise eagerly, all the more so if it would tie up the author's 
known views on method in legal thinking with his integrated theory of the 
social order. Meanwhile it may not be amiss to sketch out some of the 
further problems that such a theory would have to face. 

No legal philosophy of the generation on which we are now entered will 
have a prospect of adequacy unless it starts from a theory of social change. 
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Unfortunately Professor Cohen has advanced no such theory, unless we are 
to assume that his principle of polarity has historical implications as well as 
metaphysical, and that the “ perpetual and cruel swing from one extreme 
error to its opposite”? is an inherent part of the historical process. That 
would imply either a pendular or a cyclical theory of intellectual change, but 
it would still provide for no coherent theory of the social process. For lack 
of such a theory a philosophy of law will be found to move chiefly on the 
ideological plane, a danger to which any rationalist philosophy exposes its 
holder and against which Professor Cohen himself utters a warning in his 
essay on Dean Pound.® In an adequate theory of law in society the movement 
of legal ideas, the formation and the contours of legal institutions, the shift- 
ing alignments of economic and political power, and the entire play of forces 
in the world of social thought and social fact would have to be related. That 
is to say that, among other things, such a theory would have to tackle deliber- 
ately and with all the resources available the vexed problem of the determina- 
tion of legal ideas and institutions by outside forces, whether economic or 
more broadly social. It would have not only to fix the extent and boundaries of 
whatever determinism existed, but also to analyze the elements of autonomous 
development, and in terms of both seek to account for the amazing diversity, 
lags, and inconsistencies of legal institutional forms. It would have to examine 
the relation between the structure of law and the ramifications of economic 
activity on which it rests. It would have to show the tie-up between the ju- 
dicial process and the social process, analyze the agencies on which the growth 
of the law depends — judicial, statutory, administrative, or extra-governmental 
— and account for the shift in emphasis and creativeness from one to another. 
It would have to deal with the historical logic of the rise of important legal 
doctrines and institutions, the social logic of their persistence, and the social 
consequences of their functioning. It would have to use all the sophistication 
and all the hard grip of fact at its disposal in studying the actual set-up of 
legal procedure and legal machinery, and its meaning in the known context 
of the legal profession and under the bewildering impact of all the forces loose 
in modern life. 

This is a partial statement of a huge and complex task —a task for a whole 
generation rather than a single mind. With some aspects of the issues raised 
Professor Cohen has dealt brilliantly; on other aspects some of our best legal 
thinkers are now at work. None of them will ever achieve a complete and 
articulated theory, but we may hope that each tentative synthesis will carry 
us farther toward clarity and adequacy. But the whole line of movement 
toward a social orientation in law represents a shift of axis—a shift which 
Professor Cohen, with his eye primarily on the philosophic traditions, may be 
the less mobile in making. All around legal theory, in the social sciences, are 
rich theoretical resources waiting to be assimilated to its uses. But Professor 
Cohen, with his austere rejection of whatever is unfinished and overaccented, 
with his rationalist philosophy and his metaphysical interests, will probably 
have but small appeal for a generation determined to hew a social theory out 
of these resources. Despite the admirable manner in which he applies the 
principle of polarity, Professor Cohen’s inherent preference as a rationalist 
is for the invariant and abiding realities of life rather than for the contingent 
and the changing in institutions. But the impelling needs of the present are 
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for change and its mastery, and out of the materials of our shifting social 
world we shall have to fashion as best we can a social theory of law. 

In the attainment of that task we shall not be able to dispense with much 
of the intellectual equipment which Professor Cohen offers us in this book. 
Nor should we need any longer to attack the errors he has here so effectively 
exposed — the smug rejection of metaphysics, the blind worship of immediate 
experience, the atomistic emphasis on the individual case, and the short- 
sighted concentration on the individual judge. Our thinkers will, moreover, 
have to proceed in something like Professor Cohen’s temper — his exacting 
mind, his circumspectness about inflated claims, his social sympathy and 
passion for social justice, his courage in embracing moral values and in not 
shrinking from the intellectually rigorous, and his wisdom in never making 
a method an end in itself. The book should thus serve as an intellectual 
challenge to the proponents of drastic experiment and revaluation in the law 
—a challenge to them to keep their powder dry, to understand that no lasting 
change in society or philosophy can be brought about without an exactingly 
considered orientation. It is here that Professor Cohen will leave his en- 
during impress. He will have taught us the importance of philosophic values 
and scientific method in legal thinking, no matter with what materials it 
works or toward what objectives it drives. 

Max LERNER.* 


BOOK NOTES 


FEDERAL INCOME AND Estate Tax Laws. By Walter E. Barton and Car- 
roll W. Browning. Fifth edition. Washington: John Byrne & Co. 
1933. Pp. xvii, 591. $15.00. 


Previous editions of this work have made it reasonably familiar to the 
profession, but a brief description of the present edition may not be amiss. 
The text contains in parallel columns the federal income taxes from 1918 to 
1932, inclusive, federal war- and excess-profits taxes from 1917 through 1921, 
and federal estate taxes from 1916 through 1926; the two federal gift taxes 
(not in parallel columns); and sundry related federal legislative and con- 
stitutional provisions. Amendments and repeals are duly indicated. Foot- 
notes include many condensed statements of and references to court and 
Board of Tax Appeals decisions. They do not include such things as the 
great mass of departmental regulations and rulings which are found in the 
various tax services. There is an index to the laws by sections and a detailed 
topical index to both laws and decisions. The book contains no table of cases. 
Issued under date of May 10, 1933, it necessarily missed the amendments 
and new taxes enacted during the next month. These later acts possibly 
foreshadow fundamental changes in the federal revenue system. Even if 
this be the case, however, the book here described will not soon lose its 
utility, for the problems of the older revenue acts will scarcely disappear in 
less than half a generation. 


* Professor of Social Sciences, Sarah Lawrence College; formerly Assistant 
Editor of the ENCYCLOPAEDIA OF THE SocrAL ScrENcEs; author of The Social 
Thought of Mr. Justice Brandeis in FRANKFURTER, MR. JusTICE BRANDEIS (1932). 
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FoUNDATIONS OF PoxitTicaL ScrENcE. By John W. Burgess. New York: 
Columbia University Press. 1933. Pp. viii, 158. $2.25. 


The book consists of the outstanding chapters of Professor Burgess’ classic 
work on Political Science and Comparative Constitutional Law (1890), as 
revised by him in 1917, but hitherto unpublished. In compact form, and in 
admirably clear and concise style, it includes the essentials of the author’s 
theories of the state, the nation, liberty, and government. Force is lent to 
his insistence on the importance of physical geography in the development of 
strong, permanent states, not only by the World War itself, but by the 
marked dissatisfaction with many of the post-war apportionments made in 
Europe by the treaty of Versailles. Judged by his detailed analysis of the 
European continent, ethnological considerations will have to be subordinated 
to geography far more than they have been, before any real stability will 
ever be achieved there. The chapters on democracy foreshadow his dissatis- 
faction with the growing economic plutocracy in America, which appeared. 
thirty years later as part of the sweeping condemnation of American tend- 
encies contained in his Recent Changes in American Constitutional Theory 
(1923). See Wambaugh, Book Review (1923) 37 Harv. L. REv. 283. 


Hints ON ENTERING THE PRAcTICE oF Law. By John Evarts Tracy. Ann 
Arbor: Edwards Brothers, Inc. 1933. Pp. xiv, 255. $2.50. 


While the accuracy and soundness of this volume must be judged, of 
course, by one familiar with the problems of law practice of which it treats, 
yet, if it passes these tests, its ultimate value should be determined by that 
group to which it is addressed, the students in law schools. The book con- 
sists of a series of lectures given by the author to the senior class at the 
Michigan Law School. One fact is evident throughout: the suggestions made, 
for the most part, are ones which to an experienced practitioner will seem 
so obvious as to border on the unimportant. Yet here the student will find 
clear, homely discussion on those small points which have bothered him, 
but which he has been unable to find in the more astute works available. 
The chapter on The Fixing of Fees is one of the best in the book. On the 
- other hand, the section on Preparation of Witnesses for Examination may 
be somewhat dangerous in that it suggests, among other things, that some 
witnesses should be rehearsed “time after time after time.” (P. 90.) As 
might be expected in a book prepared from lectures, the volume is quite 
readable and is replete with interesting personal experiences of the author, 
who practiced twenty-five years before he began to teach. 


BOOKS RECEIVED 


ANNUAL DicEst oF PuBLic INTERNATIONAL Law CASES 1923-1924. By John 
Fischer Williams and H. Lauterpacht. New York: Longmans, Green 
& Co. 

BRANDEIS: LAWYER AND JUDGE IN THE MopeRN State. By Alpheus Thomas 
Mason. Princeton: Princeton University Press. 
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CASES AND OTHER AUTHORITIES ON THE LEGAL PROFESSION AND ITS EruICcs. 
By George P. Costigan, Jr. Second edition. St. Paul: West Publish- 
ing Co. 

CAsEs ON CRIMINAL Law. By William E. Mikell. Third edition. St. Paul: 
West Publishing Co. 

COLLECTION OF THE DIPLOMATIC AND CONSULAR LAws AND REGULATION oF 
Various Countries, A. Two volumes. Edited by A. H. Feller and 
Manley O. Hudson. Washington: Carnegie Endowment for Inter- 
national Peace. 

ConstituTION, THE. By Frank Magruder and Guy S. Claire. New York: 
McGraw-Hill Book Co. 

CURRENT PROBLEMS IN PuBLiIc FINANCE. Chicago: Commerce Clearing 
House, Inc. 

Essays AND NOTES ON THE LAW oF TorT AND CRIME. By Nicholas St. John 
Green. Menasha, Wisconsin: George Banta Pub. Co. 

GESCHICHTE DER STELLVERTRETUNG (AGENCY) IN ENGLAND. By Hans 
Wiirdinger. Marburg: N. G. Elwert’sche Verlagsbuchhandlung. 

History oF ENGLISH Law Notesook. By Carville D. Benson, Jr. Chicago: 
Commerce Clearing House, Inc. 

INTERNATIONAL ADJUDICATIONS. Modern Series. Volume VI. Edited by 
John Bassett Moore. New York: Oxford University Press. 

JupictaL Aspects oF ForEIGN Retations. By Louis L. Jaffe. Cambridge: 
Harvard University Press. 

JupictaAL CONTROL OF THE FEDERAL TRADE COMMISSION AND THE INTERSTATE 
CoMMERCE COMMISSION 1920-1930. By Carl McFarland. Cambridge: 
Harvard University Press. 

Notion pu “ POLITIQUE ” ET LA THEORIE DES DIFFERENDS INTERNATIONAUX, 
La. By Hans Morgenthan. Paris: Recueil Sirey. 

OTHER PEOPLE’S LABOR AND MATERIAL IN THE BUILDING INDUSTRY OF 
GREATER NEw York. By Milton Brooke. New York: Central Book Co. 

PLEBISCITES SINCE THE WorLD War. Two volumes. By Sarah Wambaugh. 
Washington: Carnegie Endowment for International Peace. 

Précts DE Droir INTERNATIONAL Prive. By P. Arminjon. Paris: Librairie 
Dalloz. 

RESTATEMENT OF THE Law or AGENCY. Two volumes. St. Paul: American 
Law Institute Publishers. 

Sopre La TEoRIA DEL Estapo PEticroso. By Justino Jiménez de Aréchaga y 
Felipe Gil. Montevideo: Publicaciones de la Asociacion de Estudiantes 
de Abrogacia. 

TERMINATION OF MULTIPARTITE TREATIES, THE. By Harold J. Tobin. New 
York: Columbia University Press. 

THERE OUGHT TO BE A Law. By William Seagle. New York: The Macaulay 
Co. 


= 
\ 
i 


